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Letter  Opinion  No.  73-84 

DOCUMENTS 


July  12,  1973 


Mr.  Lewis  H.  Johnson 

Traffic  Commissioner 

Municipal  Court,  Department  20 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:   Adjudication  of  Traffic  Violations 
Involving  Vehicles  Leased  or  Rented 
From  Corporate  Lessors 

Dear  Mr.  Johnson: 

This  is  in  response  to  your  letters  of  June  5,  1973 
and  June  8,  1973. 

In  your  letter  of  June  5,  1973,  you  discuss  the  prob- 
lems encountered  by  the  court  with  relation  to  both  moving  and 
parking  violations  involving  vehicles  leased  or  rented  by  lessor 
corporations.   You  enclosed  a  rough  draft  of  an  Order  to  Show 
Cause  directed  to  the  President  of  a  leasing  corporation  to  make 
the  leasing  corporation  responsible  for  their  lessees,  and  asked 
my  opinion  as  to  its  validity.   In  your  letter  of  June  8,  1973, 
you  asked  my  opinion  on  the  feasibility  of  levying  some  sort  of 
lien  against  the  offending  automobile  owned  by  the  leasing  cor- 
poration if  a  proper  response  is  not  made  to  the  Order  to  Show 
Cause  directed  to  the  President  of  the  Corporation. 

From  my  review  of  the  law  it  appears  that  with  relation 
to  standing  and  parking  violations,  the  prosecution  can  proceed 
against  the  registered  owner  of  the  motor  vehicle  involved  in  the 
violation  and  under  the  provisions  of  Section  41102  of  the  Vehicle 
Code  there  is  presumptive  evidence  that  the  registered  owner  :\^a;s 
guilty  of  the  violation  when  the  registered  owner  has  been 
served  with  notice  as  required  by  Section  41103  of  the  Vehicle 
Code.   Paragraph  1  of  Section  41103  relates  to  the  notice  of  the 
violation  attached  to  the  vehicle.   Paragraph  2  relates  to  the 
notice  to  be  given  before  any  warrant  of  arrest  shall  issue, 
which  notice  must  contain  the  information  contained  in  the  notice 
attached  to  the  vehicle  pursuant  to  the  provisions  of  paragraph  1 
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and  which  must  inform  the  registered  owner  that  unless  he  appears 
in  the  court  to  be  designated  in  the  notice  within  ten  days  after 
seirvice  thereof  and  answers  the  charge,  a  warrant  or  citation  to 
appear  will  be  issued  against  him. 

With  reference  to  leased  or  rented  vehicles,  the  lessor 
owner  within  thirty  days  after  the  date  of  giving  of  the  notice 
required  by  paragraph  2  of  Section  41103  may  file  a  copy  of  the 
Lease  or  Rental-Agreement  with  the  court  which  includes  the  name 
and  address  of  the  person  to  whom  the  vehicle  is  leased  or 
rented,  and  such  filing  shall  rebut  the  prima  facie  evidence  that 
the  registered  owner  was  the  person  who  parked  or  placed  the 
vehicle  in  violation  of  the  law. 

When  the  lessor  is  a  corporation,  it  would  appear  that 
both  the  provisions  of  Section  1427  of  the  Penal  Code  and  of 
Section  41103  of  the  Vehicle  Code  must  be  complied  with  if  the 
prosecution  is  to  proceed  against  the  lessor  on  the  basis  of  the 
presumptive  evidence  of  guilt.   Section  1427  provides  that  if 
the  offense  complained  of  has  been  committed  by  a  corporation, 
no  warrant  of  arrest  shall  issue  but  that  the  corporation  shall 
be  brought  before  the  court  pursuant  to  the  issuance  of  a  summons. 
This  summons  should  include  reference  to  the  section  of  the  code 
or  ordinance  violated,  the  approximate  time  thereof,  and  the 
location  where  such  violation  occurred,  in  accordance  with  para- 
graphs 1  and  2  of  Section  41103,  in  addition  to  the  matters 
required  by  Section  1427  of  the  Penal  Code.   If  the  corporation 
does  not  appear  in  answer  to  the  summons,  the  plea  of  "Not 
Guilty"  must  be  entered  and  the  prosecution  could  then  proceed^ 
against  the  corporation  and  a  fine  could  be  levied  on  the  basis 
of  the  presumptive  evidence  of  guilt  under  Section  41102  of  the 
Vehicle  Code.   Section  41102  makes  no  distinction  between  cor- 
porate owners  and  other  owners  and,  while  it  is  recognized  that 
a  corporation  as  an  artificial  entity  cannot  park  a  car,  it 
operates  through  officers  and  agents  who  can  and  it  is  well 
established  that  a  corporation  can  be  charged  with,  and  be  held 
guilty  of,  a  criminal  offense  by  reason  of  acts  of  its  agents. 
(See  People  v.  Palermo  Land  &  Water  Company,  4  Cal.App.  717; 
W.  T. ""Grant  Co.  v.  Superior  Court,  23  Cal.App.3d  284.)   The 
prosecution  can,  of  course,  always  proceed  against  the  lessee  or 
renter  if  he  is  known  to  the  court  and  Section  41102(b)  of  the 
Vehicle  Code  establishes  presumptive  evidence  of  guilt  against  the 
lessee  or  renter. 

With  relation  to  moving  violations,  there  is  no  pre- 
sumptive evidence  established  by  law  that  the  registered  owner 
is  guilty  of  such  violations,  and  the  only  circumstances  of 
which  I  am  aware  that  the  registered  owner  could  be  held  responsi- 
ble as  to  such  violations  are  those  set  forth  in  Section  40001 
of  the  Vehicle  Code.   In  such  cases  the  prosecution  would  proceed 
against  the  corporate  owner  of  such  vehicle  under  the  provisions 
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of  said  section  and  Section  1427  of  the  Penal  Code.   The  driver 
of  the  vehicle  is,  of  course,  always  responsible  for  any  moving 
violations  and  it  appears  to  me  that  in  connection  with  leased 
or  rented  vehicles  the  name  and  address  of  the  driver  would  be 
ascertained  at  the  time  he  is  personally  issued  the  citation  by 
the  arresting  officer. 

Purely  from  my  review  of  what  I  consider  to  be  the 
applicable  code  sections,  I  would  conclude  that  the  procedures 
provided  by  the  code  are  adequate  to  enforce  violations  of  the 
code  or  ordinance  committed  by  the  drivers  of  leased  or  rented 
vehicles  from  corporate  owners.  However,  as  you  are  aware,  this 
office  has  no  criminal  enforcement  responsibility  and  I  have  no 
detailed  familiarity  with  criminal  procedures,  and  it  may  be 
that  in  point  of  fact  or  of  law  that  the  code  procedures  are 
inadequate  to  effectuate  the  court's  jurisdiction  over  traffic 
violations  involving  leased  or  rented  vehicles  from  corporate 
owners.   In  such  case  the  court  has  the  power  to  adopt  proced- 
ures necessary  to  properly  effectuate  its  jurisdiction  and  to 
prevent  frustration,  abuse  or  disregard  of  its  process.   (See 
Neal  y.  Bank  of  America  National  Trust  and  Savings  Association, 
93  Cal.App.2d  678;  Sec.  187,  Code  of  Civil  Procedure.)   Section 
187  of  the  Code  of  Civil  Procedure  reads  as  follows: 

"When  jurisdiction  is,  by  the  Constitution 
or  this  Code,  or  by  any  other  statute,  conferred 
on  a  Court  or  judicial  officer,  all  the  means 
necessary  to  carry  it  into  effect  are  also  given; 
and  in  the  exercise  of  this  jurisdiction,  if  the 
course  of  proceeding  be  not  specifically  pointed 
out  by  this  Code  or  the  statute,  any  suitable 
process  or  mode  of  proceeding  may  be  adopted 
which  may  appear  most  conformable  to  the  spirit 
of  this  Code." 

Under  the  provisions  of  this  section,  if  it  is  neces- 
sary in  order  to  properly  adjudicate  traffic  violations  that  the 
court  have  knowledge  of  the  name  and  address  of  the  lessee  or^ 
renter  of  any  leased  or  rented  vehicle  from  a  lessor  corporation 
involved  in  a  traffic  violation,  the  court  could  issue  an  Order 
to  the  President  of  such  corporation,  directing  that  the  Presi- 
dent supply  such  information  to  the  court  within  a  designated 
time  under  penalty  of  contempt  if  the  President  refuses  to  com- 
ply with  such  Order.   (Drew  v,  Superior  Court  of  Mendocino 
County.  180  Cal.  711.)   However,  the  provisions  of  Section  187 
relate  to  procedures  and  this  section  cannot  be  used  to  establish 
a  criminal  responsibility  or  liability  for  a  traffic  violation  on 
the  corporation  or  its  President  if  neither  has  any  under  the 
applicable  law.   If  the  corporation  is  to  be  charged  with 
responsibility  for  traffic  violations  in  cases  where  such  liabil- 
ity exists  under  the  law,  the  prosecution  must  proceed  against 
it  under  the  provisions  of  Section  1427  of  the  Penal  Code,  in 
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conjvmction  with  the  applicable  provisions  of  the  Vehicle  Code  as 
above  discussed.   (See  People  v.  Palermo  Land  &  Water  Company, 
supra.)  Accordingly,  if  the  court  finds  it  necessary  to  proceed 
under  Section  187,  I  would  recommend  that  its  Order  direct  that 
the  President  of  the  corporation  supply  the  information  desired 
by  the  court  at  or  within  a  time  and  place  designated  in  the 
Order.   If  the  President  refuses  or  fails  to  respond  to  this 
Order,  a  Contempt  Order  to  Show  Cause  can  be  issued  and  the 
President  can  be  personally  punished  for  the  contempt.   (Drew  v. 
Superior  Court  of  Mendocino  County,  supra . ) 

As  to  the  levying  of  a  lien  against  the  vehicle 
involved  in  the  violation,  I  can  find  no  authority  which  would 
authorize  the  imposition  of  such  a  lien.  A  lien  denotes  a  legal 
claim  or  charge  on  property  as  security  for  the  payment  of  some 
debt  or  obligation  and  no  lien  can  exist  without  an  existing 
obligation.   (See  31  Cal.Jur.2d  223.)  Liens  are  created  by  con- 
tract or  by  operation  of  law  and  the  liens  created  by  operation 
of  law  are  common  law  liens,  statutory  liens  and  equitable  liens. 
In  my  judgment,  a  lien  imposed  under  the  circumstances  recited 
in  your  letters  would  not  fit  into  any  of  the  foregoing  concepts 
of  a  lien,  and  it  is  my  opinion  that  such  a  lien  could  not  be 
imposed  without  statutory  authority. 

Very  truly  yours, 


THOmS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Durational  Residency  Requirement 
for  Police  Department 

Dear  Mr.  Dolan: 

In  your  letter  of  June  26,  1973,  you  inquire,  on 
behalf  of  Supervisor  Terry  A.  Francois,  concerning  the  present 
status  of  the  one-year  durational  or  pre-residency  requirement 
for  entry  into  the  Police  Department.  It  is  my  opinion  that 
this  requirement  is  still  in  effect  despite  a  recent  judicial 
decision  invalidating  a  somewhat  similar  provision  for  entry 
into  the  Fire  Department. 

Administrative  Code  Section  16.98  provides  in  part: 

"Sec.  16.98.  Requirements  for  persons 
entering  service.  Except  as  otherwise  pro- 
vided in  the  Charter  or  statutes  of  the  State, 
the  residence  requirements  of  applicants  for 
appointment  to  offices  or  emplo5nnents  shall 
be  as  follows: 

"(a)  For  uniformed  forces.  For 
entrance  ranks  in  the  xmi formed  force  of: 
(1)  The  Police  Department,  one  year's  resi- 
dence in  the  States  of  California,  Oregon, 
Washington,  Nevada,  Idaho,  Utah,  New  Mexico, 
Wyoming,  Colorado,  Montana,  Arizona,  Alaska 
and  Hawaii,  or  in  any  combination  thereof 
immediately  prior  to  the  beginning  date  of  the 
written  examination,  as  originally  announced 
by  the  Civil  Service  Commission;  except  that 
for  persons  honorably  discharged,  in  the  State 
of  California,  from  active  duty  with  the  armed 
forces  of  the  United  States,  during  the  period 
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of  six  months  immediately  preceding  the  date 
of  filing  an  application  for  examination,  no 
residence  requirement  shall  be  applicable." 

The  above  provision  differs  substantially  from  Section  16.98-1 
concerning  the  Fire  Department.  In  order  to  enter  Fire  Depart- 
ment service,  the  applicant  was  required  to  have  lived  for  three 
years  immediately  preceding  examination  in  the  City  and  County 
of  San  Francisco.  As  you  can  see,  the  Police  Department  pre- 
residency  requirement  is  much  less  strict.  The  court  in  Diem 
y.  San  Francisco  Civil  Service  Commission.  Superior  Court  No. 
655  989  held  that  the  three-year  residency  requirement  within 
the  City  and  County  of  San  Francisco  was  too  onerous  in  view 
of  the  constitutionally  protected  right  to  travel  involved. 
The  court  did  not  declare  all  pre-residency  requirements 
invalid  per  se.   Rather  a  case-by-case  approach  must  be  followed 
to  determine  the  validity  of  a  particular  residency  requirement 
in  its  factual  context, 

I  would  also  point  out  that  while  three -year  residency 
requirements  have  been  invalidated  (Diem  v.  San  Francisco  Civil 
Service  Comm. ;  Camara  y.  Mellon,  4  Cal.Sd  714),  as  have  five- 
year  requirements  (Zeilenga  v.  Nelson,  4  Cal.3d  716)  certain 
one-year  residency  requirements  have  withstood  court  challenge 
(Gage  y.  Allison.  22  Cal,App.3d  85;  Wenke  v.  Hitchcock,  6  Cal. 
3<i  /46) . 

However,  there  is  presently  an  appeal  to  the  California 
Supreme  Court,  Ector  v.  City  of  Torrance,  et  al..  No.  L.A. 
30  100,   Ector  is  an  attack  on  post-employment  residency  require- 
ments that  would  possibly  have  a  profound  effect  on  all  residency 
restrictions,  before  or  after  employment.  While  police  as  emer- 
gency employees  might  not  be  covered  by  Ector  expressly,  I 
reserve  the  opportunity  to  reevaluate  this  and  other  residency 
provisions  in  light  of  the  upcoming  Ector  decision.  But  at  this 
point,  absent  any  other  court  decision  invalidating  Section 
16.98,  that  provision  still  has  the  force  of  law  and  should  be 
properly  enforced. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Honorable  Quentin  L.  Kopp 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Initiative  Charter  Amendment  Procedure; 
Right  to  Submit  Supplemental  Petition 
If  Insufficient  Signatures  on  Initial 
Petition 

Dear  Supervisor  Kopp: 

This  is  in  response  to  your  letter  of  June  8,  1973, 
wherein  you  advise  that  certain  questions  have  been  brought  to 
your  attention  with  respect  to  initiative  petitions  for  the  sub- 
mission of  a  charter  amendment  and  request  that  I  review  the 
same  and  advise  you  thereon.   The  questions  are  as  follows: 

1.  May  supplemental  petitions  be  filed  if  an 
initial  petition,  requiring  the  signatures 
of  157o  of  the  registered  electors  of  the 
City  and  County  under  Section  34459  of  the 
Government  Code,  contains  an  insufficient 
number  of  signatures?  Analogy  to  Section 
3707-4009.2  of  the  Elections  Code  may  be 
appropriate. 

2.  If  a  petition  to  revise  the  Charter  of  the 
City  and  County  contains,  after  verification, 
an  insufficient  number  of  signatures,  may  the 
circulator  thereof  continue  collecting 
signatures  to  add  to  the  original  petition, 
so  long  as  all  signatures  are  submitted 
within  one  year  of  the  date  of  the  first 
signature  and  not  less  than  90  days  prior 

to  a  state-wide  election? 

A  close  reading  of  the  two  questions  indicates  that 
they  both  deal  with  the  same  basic  issue,  namely,  the  right,  if 
any,  of  the  proponents  of  an  initiative  petition  for  the 
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submission  of  a  proposed  charter  amendment  to  submit  additional 
signatures,  either  by  way  of  a  supplemental  petition  or  other- 
wise, if  the  initial  or  original  petition  has  been  certified  as 
insufficient  by  reason  of  the  failure  to  obtain  sufficient  valid 
signatures  thereon. 

Section  9,109  of  the  Charter  of  the  City  and  County 
provides,  in  part,  as  follows: 

"The  filing,  verification  and  certification 
of  initiative,  referendum  and  recall  petitions 
shall  be  in  accordance  with  general  law,  and 
rules  and  regulations  of  the  registrar  of  voters 
relative  to  details  not  covered  by  general  law, 
except  as  otherwise  provided  by  this  charter.  ..." 

The  provisions  of  general  law  relating  to  initiative 
petitions  are  set  forth  in  the  following  sections  of  the 
Elections  Code  and  the  Government  Code: 

Elections  Code; 

Sees.  3500  -  3523  (Statewide  measures); 
Sees.  3700  -  3721  (County  ordinances); 
Sees.  4000  -  4023  (Mvinicipal  ordinances); 
Sees.  4080  -  4085  (City  or  city  and  county 
charter  amendments) . 

Government  Code: 

Sees.  23700  -  23732  (County  charter  amendments); 
Sees.  34450  -  34463  (City  or  city  and  county 

charter  amendments) . 

A  review  of  the  foregoing  sections  reveals  almost  a 
total  lack  of  imiforraity  therein,  particularly  with  reference 
to:   (1)  the  time  periods  for  the  circulation  of  such  petitions 
and  the  time  periods  for  verification  and  certification  of  sig- 
natures thereon;  (2)  the  right  to  submit  supplemental  petitions; 
and  (3)  the  time  periods  for  the  circulation,  verification  and 
certification  of  such  supplemental  petitions,  if  authorized. 
Thus,  it  would  appear  that  to  analogize  from  one  such  statutory 
procedure  to  another  to  cover  some  omission  in  the  latter  would 
necessarily  have  to  be  an  arbitrary  act. 

As  indicated  in  City  Attorney's  Letter  Opinion  No. 
73-25,  dated  March  15,  1973,  the  only  provisions  of  general  law 
applicable  to  the  instant  case  are  those  set  forth  in  Sections 
34450  -  34463  of  the  Government  Code. 
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Section  34460  of  the  Government  Code  provides,  in  part, 
that:  "Petitions  for  the  submission  of  any  amendment  .  .  .  of  a 
charter  shall  be  filed  with  the  governing  body  of  the  .  .  .  city 
and  county  not  less  than  90  days  prior  to  a  statewide  general 
election  and  not  more  than  one  year  after  the  date  of  the  first 
signature  affixed  thereto."  Neither  Section  34460  nor  any  other 
section  of  the  chapter  of  which  it  is  a  part  contains  any  refer- 
ence to  the  filing  of  supplemental  petitions  or  the  submission 
of  additional  signatures  if  the  initial  or  original  petition  is 
certified  as  insufficient  by  reason  of  the  failure  to  obtain 
sufficient  valid  signatures  thereon. 

Extensive  research  has  failed  to  uncover  any  case  in 
which  the  iss\:a  of  the  instant  m.atter  has  been  raised  and  ruled 
upon  by  a  court  of  appellate  jurisdiction.  While  the  ultimate 
interpretation  of  statutes  is  an  exercise  of  the  judicial  power, 
it  is  the  function  of  the  court  to  declare  the  law  and  not  to 
make  it.   (Code  of  Civil  Procedure,  Sec,  1858;  Callahan  v.  City 
and  County  of  San  Fr?^ncisco.  68  CaloApp.2d  286.)   Under  the 
guise  of  construction,  a  court  should  not  write  into  a  statute 
by  implication  express  requirements  which  the  Legislature  itself 
has  not  seen  fit  to  include  in  the  statute.   (People  v.  White, 
122  Cal.App.2d  551.)   On  the  other  hand,  it  is  well  settled 
that  the  power  of  initiative  is  the  exercise  by  the  people  of 
a  power  reser'/ed  to  them  and  not  the  exercise  of  a  right  granted 
to  them  and  for  this  reason  statutory  provisions  dealing  with 
the  initiative  should  be  afforded  a  liberal  construction.   (Ley 
y.  Dominguez,  212  Cal.  587.)  While  it  has  been  said  that  alT 
doubt  as  to  the  interpretation  of  pertinent  legislative  pro- 
visions concerning  the  initiative  must  be  resolved,  if  possible, 
in  favor  of  the  right  (Eoparsor.  v.  Jordan,  12  Cal. 2d  61),  it  has 
also  been  said  that  the  iiiterpretaHdh  must  be  reasonable. 
(Gage  V.  Jordan,  23  Cal. 2d  794;  McF^^dden  v.  Jordan.  32  Cal. 2d 

33arj 

In  applying  the  foregoing  rules  of  statutory  construc- 
tion to  the  provisions  of  Article  XI,  Section  8  of  the  State 
Constitution  in  cases  involving  questions  upon  which  said  pro- 
visions were  silent,  the  courts  appear  to  have  gone  both  ways. 
(Uhl  V.  Collins,  217  Cal.l;  People  v.  White,  supra.)  In  the  Uhl 
case,  the  court  was  faced  with  two  issues  which  were  not  expressly 
covered  by  the  provisions  of  Article  XI,  Section  8.   The  first 
question  was  whether  signers  of  an  initiative  petition  for  the 
submission  of  a  proposed  charter  amendment  had  a  right  to  with- 
draw their  names  after  the  filing  of  the  petition  with  the  Board 
of  Supervisors.   The  court  ruled  that  signatures  could  be  with- 
drawn from  such  petition  but  only  before  the  filing  thereof,  thus 
resolving  the  question  in  favor  of  the  initiative  process.   The 
second  question  was  whether  Section  1083a  of  the  Political  Code 
(now  Section  45  of  the  Elections  Coda)  which  required  signers  of 
any  initiative  petition  to  affix  the  date  of  signing  after  their 
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signatures  was  applicable  to  an  initiative  petition  for  the  sub- 
mission of  a  proposed  charter  amendment.   The  court  ruled  that 
the  provisions  of  Section  1083a  of  the  Political  Code  were 
applicable  to  charter  amendment  petitions,  a  ruling  which 
rendered  the  particular  initiative  petition  invalid.  In  the 
White  case,  supra,  the  question  before  the  court  was  the  appli- 
cability  of  Section  46.5  of  the  Elections  Code  which  required 
that  the  affidavit  of  the  person  circulating  a  petition  be 
affixed  thereto.   In  holding  that  said  section  was  not  applica- 
ble to  charter  amendment  petitions  being  circulated  pursuant  to 
provisions  of  Article  XI,  Section  8  of  the  Constitution,  the 
court  stated,  in  part,  as  follows: 

".  .  .  It  is,  however,  against  all  settled 
rules  of  statutory  construction  that  courts 
should  write  into  a  statute  by  implication 
express  requirements  which  the  Legislature 
itself  has  not  seen  fit  to  place  in  the  statute. 
This  rule  was  clearly  stated  in  People  v.  One 
1940  Ford  V-8  Coupe,  36  Cal.2d  471,  475  1224 
P. 2d  677 J :   'In  construing  the  statutory  pro- 
visions a  court  is  not  authorized  to  insert 
qualifying  provisions  not  included  and  may  not 
rewrite  the  statute  to  conform  to  an  assumed 
intention  which  does  not  appear  from  its 
language.   The  court  is  limited  to  the  inten- 
tion expressed. ' 

"Similarly  the  court  said  in  Seaboard 
Acceptance  Corp.  y.  Shay,  214  Cal.  361,  365 
T5  P. 2d  882 J :   'This  court  has  no  power  to 
rewrite  the  statute  so  as  to  make  it  conform 
to  a  presumed  intention  which  is  not  expressed. 
This  court  is  limited  to  interpreting  the 
statute,  aud  such  interpretation  must  be  based 
on  the  language  used, '   The  court  then  quoted 
from  section  1858,  Code  of  Civil  Procedure: 
'In  the  construction  of  a  statute  ,  .  .  the 
office  of  the  judge  is  simply  to  ascertain  and 
declare  what  is  in  terms  or  in  substance  con- 
tained therein,  not  to  insert  what  has  been 
omitted,  or  to  omit  what  has  been  inserted 

"The  attorney  general  asks  us  to  hold  that 
although  no  affidavit  was  required  to  be 
attached  to  a  charter  amendment  petition  p;;tor 
to  the  enactment  of  section  46.5,  the  Legisla- 
ture by  enacting  section  46.5  amended  the  law 
to  require  an  affidavit  thereafter  to  be 
attached  to  all  such  petitions,  leaving  to 


Letter  Opinion  No.  73-86 
Hon.  Quentin  L.  Kopp         -5-  July  13,  1973 

implication  the  form  of  such  affidavit.  We 
cannot  ascribe  to  the  Legislature  the  inten- 
tion to  amend  an  important  statute  relating 
to  a  fundamental  right  of  the  citizens  in 
any  such  cavalier  fashion.   Section  46.5  may 
be  given  full  effect,  without  adding  any- 
thing to  its  language  by  judicial  legislation, 
if  the  words  'the  affidavit'  are  held  to^ 
refer  to  those  cases  in  which  an  affidavit 
is  elsewhere  provided  for.   So  construed,  it 
adds  the  requirement  that  such  affidavit  must 
have  affixed  thereto  the  residential  voting 
address  of  the  circulator  whenever  the  statu- 
tory or  constitutional  law  imposes  upon  the 
county  clerk  the  duty  of  verifying  the  signa- 
tures, ..." 

Following  the  White  case,  supra,  the  State  Legislature 
amended  Section  46,5  of  the  Elections  Code  to  include  language 
incorporating  the  construction  given  said  section  by  the  appel- 
late court.   (Stats.  1957,  c.  587,  p.  1683.) 

Although  the  foregoing  cases  provide  no  final  answers 
to  the  questions  posed  herein,  they  indicate,  in  my  opinion, 
that  a  court  would  not  read  into  the  law  either  a  right  to  sub- 
mit a  supplemental  petition  in  the  instant  case  or  a  right, 
after  the  petition  had  been  filed  and  found  to  contain  insuf- 
ficient valid  signatures,  to  continue  collecting  and  submitting 
additional  signatures  until  the  insufficiency  had  been  cured  or 
until  a  period  of  one  year  had  elapsed  from  the  date  of  the 
first  signature.  !.''ere  a  court  to  read  into  the  law  a  right  to 
submit  a  supplemental  petition,  it  would  also  have  to  rewrite 
the  law  to  include  the  procedure  to  be  followed  in  the  circula- 
tion and  filing  of  such  a  supplemental  petition  contra  to  the 
provisions  of  Section  1858  of  the  Code  of  Civil  Procedure  and 
the  cases  cited  herein.   Were  a  court  to  read  into  the  law  a 
right,  after  the  petition  had  been  filed  and  found  to  contain 
insufficient  valid  signatures,  to  continue  collecting  and  sub- 
mitting additional  signatures  until  the  insufficiency  had  been 
cured  or  until  a  period  of  one  year  had  elapsed  from  the  date  of 
the  first  signature,  it  would  render  uncertain  the  date  upon 
which  the  petition  was  officially  filed  as  that  term  is  used  in 
Government  Code,  Sec.  34460.   Would  it  be  the  date  upon  which 
the  initial  or  insufficient  petition  had  been  delivered  to  the 
Board  of  Supervisors,  or  the  date  upon  which  the  last  necessary 
valid  signature  had  been  delivered,  or  the  date  upon  which  the 
Registrar  determined  that  the  petition  contained  the  necessary 
number  of  valid  signatures?  The  need  for  certainty  as  to  the 
date  of  filing  is  illustrated  by  the  Uhl  case,  supra,  where  the 
date  of  filing  a  petition  for  submission  of  a  proposed  charter 
amendment  was  held  to  cut  off  the  right  of  withdrawal  of  names 
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from  such  petition.   In  addition,  the  date  of  filing  is  crucial 
in  the  computation  of  the  number  of  signatures  necessary  to 
qualify  the  petition  for  the  ballot.   Section  34462  of  the 
Government  Code  provides,  in  part,  that  "the  percentages  of  the 
registered  electors  required  for  the  .  .  .  submission  of  amend- 
ments to  charters  .  .  .  shall  be  calculated  upon  the  total  vote 
cast  for  all  candidates  for  Governor  in  the  .  .  .  city  and 
county  at  the  last  preceding  general  state  election  at  which  a 
Governor  was  electedT"   (Emphasis  added.)   If  such  a  petition 
were  to  be  filed  prior  to  a  gubernatorial  election  and  fovind  to 
be  insufficient  but  additional  signatures  were  submitted  after 
said  gubernatorial  election,  which  gubernatorial  election  would 
be  the  "last  preceding"  election  for  the  purpose  of  Government 
Code  Section  34462?  It  is  axiomatic  that  the  meaning  of  a 
statute  must  be  defined  and  certain  (45  Cal.Jur,2d,  Statutes, 
Sec.  37,  p.  560). 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.    73-87 


Jiily  16,   1973 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  File  No.  411-73:  Proposed  Charter 
Amendment  re  Elimination  of  Maximum 
Percent  of  Final  Compensation  in 
Retirement  Allowance  of  Members  of 
Police  and  Fire  Departments 

Dear  Mr.  Dolan: 

In  accordance  with  your  letter  dated  July  11,  1973,  we 
have  prepared  a  Charter  amendment  which  will  effectuate  the  pro- 
posal submitted  in  skeleton  form  with  your  letter.  We  are 
enclosing  the  Charter  amendment  in  stencil  form.  When  the 
stencils  have  been  run,  please  forward  the  original  to  this 
office  for  approval  as  to  form,  together  with  two  copies  for 
our  file. 

Having  drafted  the  enclosed  Charter  amendment  in 
accordance  with  the  skeleton  proposal  forwarded  to  us,  we  are 
constrained  to  comment  on  the  effect  of  this  proposal  were  it 
to  be  submitted  to  the  electorate  and  approved  by  them. 

As  presently  in  effect.  Sections  8.546  and  8.570  pro- 
vide that  members  of  the  Police  and  Fire  Departments,  respective- 
ly, shall  receive  a  service  retirement  allowance  of  55  per  cent 
of  their  final  compensation,  plus  an  allowance  at  the  rate  of 
3  per  cent  of  final  compensation  for  each  year  of  service 
rendered  in  excess  of  twenty-five  years.  Members  of  the  Police 
and  Fire  Departments  are  eligible  to  retire  for  service  upon 
completion  of  at  least  twenty-five  years  of  service  and  attain- 
ment of  the  age  of  50  years.  Thus,  a  member  retiring  immed- 
iately upon  attaining  the  age  of  50  years  with,  for  example, 
28  years  of  service,  would  receive  a  total  of  64  per  cent  of 
his  final  compensation.  The  maximum  per  cent  of  final  compen- 
sation which  a  member  of  the  Police  or  Fire  Department  may 
receive  is  70  per  cent. 
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July  16,  1973 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Proposed  Charter  Amendment  Providing 
for  Mayoralty  Runoff  Election  and 
Initiative  Providing  for  Election  of 
Supervisors  by  District 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  of  July  11,  1973, 
wherein  you  request  my  opinion  as  to  whether  any  conflict  exists 
in  the  provisions  for  special  elections  in  the  proposed  charter 
amendment  providing  for  a  mayoralty  run-off  election  and  the 
initiative  petition  currently  being  circulated  which  would  pro- 
vide for  the  election  of  Supervisors  by  district  and,  if  such 
conflict  exists,  which  measure  would  prevail  if  both  measures 
were  to  be  included  in  the  forthcoming  November  election  and 
both  receive  the  approval  of  the  voters. 

The  proposed  charter  amendment  providing  for  a  mayor- 
alty rxm-off  election  provides,  in  part,  that:  "the  members  of 
the  board  of  supervisors  .  .  .  shall  be  elected  at  large  by  the 
voters  of  the  city  and  county."  (File  No.  270-73,  Sec.  9.100.) 
(Emphasis  added.) 

The  initiative  petition  which  would  provide  for  the 
election  of  Supervisors  by  district  provides,  in  part,  that: 
"The  board  of  supervisors  shall  consist  of  eleven  members  elected 
((at  large))  by  districts."   (Proposed  Initiative  Charter  Amend- 
ment, Section  10.)   (Emphasis  added.) 

In  my  opinion,  there  is  a  clear  and  irreconcilable 
conflict  between  the  provisions  of  the  two  measures.   The  members 
of  the  Board  of  Supervisors  cannot  be  elected  both  by  district 
and  at  large. 

Article  XI,  Section  3(d)  of  the  State  Constitution  pro- 
vides that:   "If  provisions  of  2  or  more  measures  [relating  to  a 
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county,  city  or  city  and  county  charter]  approved  at  the  same 
election  conflict,  those  of  the  measure  receiving  the  highest 
affirmative  vote  shall  prevail." 

Section  9.114  of  the  City  and  County  Charter  provides, 
in  part,  that:   "If  there  is  a  conflict  between  .  .  .  two  or 
more  charter  amendments  adopted  at  the  same  election,  then  the 
,  .  .  charter  amendment  receiving  the  highest  affirmative  vote 
shall  prevail." 

Accordingly,  it  is  my  opinion  that  if  both  measures 
were  to  be  included  in  the  forthcoming  November  election  and 
both  were  to  receive  the  approval  of  the  voters,  the  measure 
receiving  the  highest  affirmative  vote  would  prevail. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No,  73-89 


July  16,  1973 


Mr.  Philip  J.  Siggins 

Executive  Director 

Board  of  Permit  Appeals 

252  City  Hall 

San  Francisco,  California  94102 

Subject:   Necessity  for  Environmental  Impact 
Report  on  Demolition  Permit  for 
Historical  Landmark  "House  of  the 
Flag."  Appeal  No.  6710 

Dear  Mr.  Siggins: 

This  responds  to  your  letter  of  July  11,  1973,  trans- 
mitting a  request  from  the  Board  of  Permit  Appeals  as  to  whether 
an  environmental  impact  report  is  required  for  the  issuance  of 
a  demolition  permit  for  the  property  located  at  1652  -  1656 
Taylor  Street,  known  as  the  House  of  the  Flag.   The  information 
that  you  provided  indicates  that  the  property  was  designated  a 
historical  landmark  by  the  Board  of  Supervisors  on  April  10, 
1972.  On  May  1,  1972,  the  application  for  a  demolition  permit 
was  filed.   On  Jvine  15,  1972,  the  Planning  Commission  suspended 
action  on  the  permit  for  180  days.   On  October  30,  1972,  the 
Board  of  Supervisors  extended  the  suspension  for  an  additional 
period  of  180  days.   On  June  20,  1973,  the  Department  of  Public 
Works  issued  the  demolition  permit.   It  is  now  questioned  whether 
the  permit  should  have  been  issued  without  an  environmental 
impact  report  first  having  been  prepared. 

At  the  heart  of  the  problem  is  the  power  of  the  Plan- 
ning Commission  in  dealing  with  demolition  permits  of  designated 
landmarks.   Planning  Code  Section  1006.6(b)  provides  that: 

"If  the  application  proposes  removal  or 
demolition  of  a  structure  on  a  designated 
landmark  site,  the  Planning  Commission  shall 
approve  the  application,  or  shall  suspend 
action  on  it  for  a  period  not  to  exceed  180 
days  ..." 
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Under  this  section  the  Planning  Commission  has  only 
two  options,  either  to  approve  the  permit  immediately,  or  sus- 
pend action  on  the  permit  for  180  days,  with  the  implication 
that  at  the  end  of  such  period  the  permit  will  issue.   The  180- 
day  period  is  designed  to  afford  interested  parties  an  oppor- 
tunity to  acquire  the  property.   The  only  discretion  of  the 
Planning  Commission  is  to  decide  as  to  which  option  to  follow. 
As  that  discretion  was  exercised  prior  to  April  5,  1973,  it  is 
my  opinion  that  an  environmental  impact  report  is  not  required 
under  the  provisions  of  Division  6,  Article  14,  California 
Administrative  Code  Section  15070(d)  and  (e) .   It  should  be 
noted,  however,  that  while  an  environmental  impact  report  is 
not  required,  the  Board  of  Permit  Appeals  is  not  precluded  from 
considering  environmental  factors  in  its  deliberations  on  this 
appeal. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  73-90 


July  17,  1973 


Mr.  William  J.  Mallen 

Executive  Director 

Mayor's  Criminal  Justice  Council 

1182  Market  Street 

San  Francisco,  California  94102 

Subject:   Whether  Necessary  for  City  Purchaser  to 
Negotiate  and  Execute  Mayor's  Criminal 
Justice  Council  Operating  Agency  Agreements 

Dear  Mr.  Mallen: 

You  have  asked  for  my  opinion 

",  .  .  as  to  whether  it  is  necessary  for  the  City 
Purchaser  to  negotiate  operating  agency  agreements 
between  the  City  and  third  parties  for  the  purpose 
of  carrying  out  the  terms  of  contracts  between  the 
City  and  the  California  Council  on  Criminal  Justice." 

Your  question  is  raised  by  the  requirement  in  Section 
7.100  of  the  City  Charter  that 

"The  purchaser  of  supplies  shall  purchase  all 
materials,  supplies  and  equipment  of  every 
kind  and  nature,  and  enter  into  agreements  for 
all  contractual  services  required  by  the 
several  departments  and  offices  of  the  city 
and  county  .  .  .  . " 

Before  discussing  application  of  Section  7.100,  let  me 
outline  my  understanding  of  the  role  of  the  Mayor's  Criminal 
Justice  Council  (Mayor's  Council)  and  the  context  in  which  your 
question  arises.   The  Mayor's  Council  is  the  administrative 
agency  within  the  Mayor's  office  which  has  responsibility  for 
assisting  in  the  development  of  suitable  projects  and  supervis- 
ing the  program  aspects  of  projects  for  the  purpose  of  control- 
ling crime  at  the  local  level.   If  the  Mayor  s  Council  approves 
any  particular  project  proposal  it  is  forwarded  to  the  California 
Council  on  Criminal  Justice  (CCCJ)  for  f voiding  authorization. 
Proposals  which  are  approved  by  the  CCCJ  are  then  operated  either 
by  the  City  agency  or  the  individual  or  nonprofit  corporation 
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which  made  the  proposal.   If  operated  by  a  City  agency,  the 
agency  contracts  directly  with  the  CCCJ.   If  operated  by  an 
individual  or  a  nonprofit  corporation,  CCCJ  contracts  with  the 
City  which,  in  turn,  sub-contracts  with  the  individual  or  the 
nonprofit  corporation  which  will  operate  the  project. 

Seventy-five  percent  of  the  project  costs  coma  through 
the  CCCJ  from  federal  fxonds  under  Section  301(b)  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of  1968.   Twenty-five  percent 
of  the  cost  of  funding  is  carried  by  the  City  and  the  State. 
Projects  may  be  funded  for  a  maxiravnn  of  three  years.   The  total 
percentage  of  the  federal  contribution  may  be  decreased  and  the 
City/State  share  increased  from  75/25  respectively  after  the 
first  year. 

The  question  is  whether  the  City  is  entering  into 
agreements  for  the  operation  of  projects  funded  through  the 
California  Covmcil  on  Criminal  Justice  under  the  Safe  Streets 
Act  is  entering  "into  agreements  for  .  ,  .  contractual  services 
required  by  the  several  departments  and  offices  of  the  city  and 
coiinty  .  .  . "   [Emphasis  added.]   which  under  Section  7.100  of 
the  Charter  must  be  entered  into  by  the  Purchaser.   In  my  opin- 
ion, the  entering  into  agreements  to  carry  out  these  projects 
does  not  fall  within  the  ambit  of  contractual  services  which 
must  be  engaged  by  the  Purchaser  because  contracts  of  this  kind 
are  not  within  either  the  contemplation  or  purpose  of  the 
Charter  provision. 

The  practice  of  City  agencies  contracting  with  private 
organizations  to  carry  out  federally  financed  programs  which  are 
approved  and  audited  both  as  to  program  and  expenditures  either 
by  a  federal  agency  or  a  state  agency  delegated  that  responsi- 
bility (in  this  instance,  the  CCCJ)  is  a  relatively  new  practice, 
and  certainly  not  one  which  was  contemplated  when  the  Charter 
was  adopted  in  1932.   The  purpose  of  Section  7.100  was  to 
create,  in  the  form  of  the  Pux'chaser  of  Supplies,"  a  specialist 
for  the  spending  of  City  funds  who  would  develop  the  expertise 
needed  to  use  the  City's  money  in  the  most  economic  fashion. 

In  the  present  case,  the  great  bulk  of  the  money 
involved  is  federal  money.   The  federal  government's  scheme  to 
protect  its  money,  in  the  form  of  prior  approval  of  both  program 
and  budget  by  the  CCCJ,  will  serve  equally  to  protect  the  City 
investment. 

In  view  of  the  fiscal  and  program  safeguards  in  the 
form  of  required  prior  approval  by  the  CCCJ,  the  fact  that  a 
City  agency  with  expertise  in  the  program  area  plays  a  role  in 
developing  the  projects,  and  the  &ct  that  the  federal  government 
provides  most  of  the  funds,  there  is  no  need  for  the  Purchaser 
to  act  to  provide  the  safeguards  intended  by  Section  7.100. 
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By  way  of  summary,  because  the  federal  funding 
arrangement  here  described  was  not  contemplated  at  the  time  of 
enactment  of  the  Charter  in  1932,  because  the  services  con- 
tracted for  are  not  "required  by"  the  City  within  the  meaning 
of  Section  7.100  (see  City  Attorney' s  letter  opinion  No.  73-7), 
and  because  the  function  Section  7.100  was  designed  to  serve 
is  not  necessary  under  the  circumstances  of  the  federal  super- 
vision involved,  I  conclude  that  the  subject  agreements  do  not 
fall  within  the  scope  of  agreements  to  be  handled  by  the 
Purchaser. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  73-91 


July  17,  1973 


Mr.  Charles  E.  Countee 

Executive  Director 

Model  Cities  Agency 

301  Second  Street 

San  Francisco,  California  94107 

Subject:   Conflict  of  Interest  Provisions 
Applicable  to  Model  Cities 

Dear  Mr.  Countee: 

By  letter  of  June  14,  1973,  you  ask  for  an  opinion 
regarding  the  effect  of  the  conflict  of  interest  provisions 
adopted  by  the  Board  of  Supervisors  by  passage  of  Ordinance  No. 
224-73  in  June  of  this  year.  The  conflict  of  interest  provisions 
amending  the  San  Francisco  Administrative  Code  to  add  Section 
30.05-1  are  as  follows: 

"Sec.  30.05-1.   Conflict  of  Interest 
Provision.   Operating  Agency  contracts  defined 
in  the  Model  Cities'  Comprehensive  Development 
Plan  and  consultant  contracts  shall,  in  addition 
to  any  conflict  of  interest  requirements  of  the 
United  States  Department  of  Housing  and  Urban 
Development  and  the  City  Demonstration  Agency, 
provide  for  a  conflict  of  interest  provision 
providing  as  follows:   'Not  more  than  one 
member  of  an  immediate  family  shall  be 
employed  by  the  same  operating  agency  or  a  com- 
ponent thereof  directly  or  indirectly  receiving 
HUD  funds.   For  purposes  of  this  provision, 
immediate  family  shall  include  husband,  wife, 
brothers,  sisters,  children  and  parents  (both 
legal  parents  and  step-parents) . '   No  person 
who  has  been  a  member  of  the  Ba3,rview- Hunters 
Point  Model  Neighborhood  Commission  as  a  Com- 
missioner or  who  has  served  as  a  Director  of 
the  Mission  Model  Neighborhood  Corporation 
shall  be  employed  by  said  commission  or  by 
said  corporation  within  one  year  following  the 
date  of  his  or  her  termination  from  said  com- 
mission or  said  corporation." 
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The  question  you  raise  in  your  letter  is  whether  the 
prohibition  against  an  Operating  Agency  employing  more  than  one 
member  of  an  immediate  family  affects  employment  situations 
existing  when  the  new  agreements  containing  the  above  provisions 
go  into  effect,  or  whether  it  applies  only  to  prospective  employ- 
ment by  the  Operating  Agency.   In  my  opinion,  the  language  of 
the  provision  is  clear.   The  phrase  "Not  more  than  one  member 
of  an  immediate  family  shall  be  employed  by  the  same  operating 
agency  ..."  obviously  applies  to  employment  relationships  in 
existence  at  the  time  the  new  contracts  go  into  effect,  even 
though  this  may  make  it  necessary  for  some  Operating  Agencies 
to  terminate  some  employees. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  73-92 


July  19,  1973 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Sijpervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Your  File  103-73-2.   Ordinance  Amending 
the  Salary  Standardization  Ordinance; 
Charter  Section  8.403,  to  revise  certain 
salary  schedules  and  working  conditions, 
effective  July  1,  1973 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  of  July  17,  1973, 
asking  the  following  questions: 

"(1)   The  legality  and  propriety  of  the  averaging 
concept  used  by  the  Civil  Service  Commission  in 
determining  certification  of  wage  rates  for  Station- 
ary Engineers,  and  the  transfer  of  said  employments 
from  the  Miscellaneous  Salary  Standardization  Section 
of  the  Charter  to  the  Crafts  Section  8.403  (as  set 
forth  in  our  letter  to  you,  dated  July  11,  1973, 
copy  attached);  and,  if  legally  permissible,  whether 
the  Board  could  properly  include  the  Stationary 
Engineer  classifications  in  the  pending  legislation, 
or  in  amendatory  legislation  subsequent  to  July  25, 
the  deadline  specified  in  Charter  Section  8.403; 

"(2)   Whether  the  rate  negotiated  by  Teamsters  Union 
Local  216  on  July  13,  subsequent  to  the  legal  dead- 
line for  review  by  the  Civil  Service  Commission,  can 
be  included  by  the  Board  of  Supervisors  in  the  pend- 
ing legislation  (see  letter  from  Civil  Service  Com- 
mission, dated  July  16,  1973,  attached); 

"(3)   Whether  the  construction  rate  currently  paid 
City  machinist  classifications,  as  opposed  to  the 
maintenance  machinist  rates  previously  paid  such 
classifications,  is  valid  from  a  factual  and  legal 
standpoint; 
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"(4)  Whether  all  fringe  benefits  contained  in  private 
industry  contracts  on  other  craft  classifications, 
such  as  plumbers,  carpenters  and  painters,  can 
validly  be  included  for  such  crafts  under  the  pro- 
visions of  Section  8,403." 


Question  (1) 


salaries 

It  provides: 


Section  8.403  of  the  Charter  governs  the  setting  of 
for  certain  groups  or  crafts  in  City  and  County  service, 


"8.403  Rates  of  Pay  for  Trades  and  Crafts 

"Whenever  any  groups  or  crafts  establish  a 
rate  of  pay  for  such  groups  or  crafts  through 
collective  bargaining  agreements  with  employers 
employing  such  groups  or  crafts,  and  such  rate 
is  recognized  and  paid  throughout  the  industry 
and  establishments  employing  such  groups  or 
crafts  in  San  Francisco  and  the  civil  service 
commission  shall  certify  that  such  rate  is 
generally  prevailing  for  such  groups  or  crafts 
in  private  employment  in  San  Francisco  pursuant 
to  collectiive  bargaining  agreements,  the  board 
of  supervisors  shall  have  the  power  and  it  shall 
be  its  duty  to  fix  such  rate  of  pay  as  the  com- 
pensations for  such  groups  and  crafts  engaged 
in  the  city  and  county  service.   The  rate  of  pay 
so  fixed  by  the  board  of  supervisors  shall  be 
determined  on  the  basis  of  rates  of  pay  certi- 
fied by  the  civil  service  commission  on  or  prior 
to  April  1st  of  each  year  and  shall  be  effective 
July  1st  following;  provided,  that  the  civil 
service  commission  shall  review  all  such  agree- 
ments as  of  July  1st  of  each  year  and  certify  to 
the  board  of  supervisors  on  or  before  the 
second  Monday  of  July  any  modifications  in  rates 
of  pay  established  thereunder  for  such  crafts  or 
groups  as  herein  provided.   The  board  of  super- 
visors shall  thereupon  revise  the  lates  of  pay 
for  such  crafts  or  groups  accordingly  and  the 
said  revised  rates  of  pay  so  fixed  shall  be 
effective  from  July  1st  of  the  fiscal  year  in 
which  such  revisions  are  determined. 

"Should  the  budget  estimates  of  the  several 
departments  be  filed  with  the  controller  or  trans- 
mitted to  the  mayor  before  any  such  report  of  said 
civil  service  commission  is  received  by  the  board 
of  supervisors,  the  head  of  each  department 
affected  by  such  report  may  amend  its  budget 
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estimate  to  comply  with  the  provisions  of  such 
report. 

"Not  later  than  the  25th  day  of  July  in 
each  year  the  board  of  supervisors  shall  have 
power  and  it  shall  be  its  duty,  subject  to  the 
fiscal  provisions  of  the  charter  but,  without 
reference  or  amendment  to  the  annual  budget,  to 
amend  the  annual  appropriation  ordinance  and 
the  annual  salary  ordinance  to  include  the  pro- 
visions necessary  for  paying  the  rates  of  com- 
pensation fixed  by  the  board  of  supervisors  as 
in  this  section  provided  for  the  then  current 
fiscal  years." 

Section  8^103  requires  that  the  Civil  Service  Commis- 
sion certify  that  the  grovips  or  crafts  rate  in  private  industry 
is  "generally  prevailing."  The  "prevailing  wage"  doctrine  of 
salary  setting  is  found  in  many  other  California  cities  and 
counties  (e.g..  County  of  San  Diego,  City  of  Sacramento,  City  of 
Los  Angeles,  County  of  Los  Angeles,  City  of  Fresno  and  County  of 
Alameda) .   Such  prevailing  wage  provisions  have  been  held  a 
positive  limitation  on  the  board' s  exercise  of  discretionary 
authority  in  fixing  compensation  for  municipal  employees. 
(Walker  v.  County  of  Los  Angeles.  55  Cal.2d  626;  City  and  County 
of  San  Francisco  v,  Boyo,  22  Cal.2d  690.)  A  prevailing  wage 
statute  should  be  liberally  construed  in  favor  of  the  worker  and 
City  officials  have  no  discretion  to  pay  such  employees  less 
than  the  prevailing  wage  referred  to  in  the  Charter.   (Walker  v. 
County  of  Los  Angeles,  supra;  Sanders  v.  City  of  Los  Angeles, 
3  Cal.3d  252;  Goodrich  v.  City  of  Fresno,  74  Cal.App.2d  31.) 

The  deterrrdnation  of  "prevailing  wage"  is  a  fact- 
finding function  culminating  in  legislative  action  by  the  Board 
of  Supervisors.   (Walker  v.  County  of  Los  Angeles,  supra;  City 
and  County  of  San  Francisco  v.  Eoyd,  supra.)   ThereTs  no  case 
in  California  in  which  there  has  been  set  forth  any  formula  by 
which  "prevailing  wages"  may  be  determined  as  a  definite  figure. 
(Anderson  v.  Board  of  Supervisors,  229  Cal.App,2d  796.)   The 
determination  of  whether  the  rate  of  compensation  fixed  by  the 
Board  is  "generally  prevailing"  in  private  industry  is  within 
the  discretion  of  the  Board  and  the  courts  will  not  interfere 
with  that  determination  unless  the  action  taken  is  fraudulent 
or  so  palpably  unreasonable  and  arbitrary  as  to  indicate  an 
abuse  of  discretion  as  a  matter  of  law.   (City  and  County  of  San 
Francisco  v.  Boyd,  supra ,  at  690;  Walker  v.  County  of  Los  Angeles, 
supra;  Alameda  County  Employees'  Association  v.  County  of  Alameda, 
30  Cal.App.3d  518;  Carrier  v.  Robbins.  112  Cal.App.2d  32.)   (See 
also:   City  Attorney  Opinion  No.  62-29  dated  June  18,  1962.) 


In  Goodrich  Vo  City  of  Fresno,  supra,  certain  city 
employees  claimed  that  they  were  not  being  paid  the  prevaili; 


ing 
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wage  of  similar  employees  in  private  industry.   The  court  set 
down  a  test  for  selecting  a  prevailing  wage.   It  said  at  page  36: 

"In  comparing  wages  paid  in  city  service 
and  in  private  employment  a  comparison  of  the 
work  actually  done  is  essential  and  the  highest- 
paid  type  of  work  within  a  trade  may  not  be 
arbitrarily  taken  as  the  standard  unless  the 
work  actually  done  by  the  city  employees  comes 
not  only  within  the  trade  but  within  that  type." 

Using  that  test,  the  court  found  that  where  there  are 
varying  teamster  rates  in  private  industry  depending  on  the  type 
of  truck  driven  by  the  employee,  a  city  employee  who  drove  a 
light  truck  for  hauling  refuse  was  entitled  only  to  the  rate  paid 
in  private  industry  for  er::ployees  driving  trucks  of  comparable 
capacity. 

The  same  situation  was  presented  in  Miller  v.  City  and 
County  of  San  Francisco,  174  Cal.App.2d  109.   In  that  case  the 
Civil  Service  Commission  found  that  the  California  Metal  Trades 
Association  (C.M.T.A.)  rate  was  the  prevailing  rate  for  mainten- 
ance machinists  in  private  industry  in  San  Francisco.   The  Com- 
mission used  the  maintenance  rate  rather  than  the  construction 
machinist  rate  "because  the  job  description  for  that  position 
was  very  similar  to  the  job  description  of  machinists  in  the 
city  and  coxonty  employ  and  because  the  agreement  itself  limited 
the  'construction  machj.nists'  rate  to  specific  industries." 
(Pp.  113-114.)   In  making  the  salary  survey  the  Civil  Service 
Commission  found  that  there  were  a  number  of  employees  and  vary- 
ing rates  in  differeir.t  business  firms.   The  Commission  deter- 
mined as  "prevailing"  the  rate  which  was  paid  to  the  majority  of 
maintenance  machinists  employed  in  the  greater  number  of  firms. 

The  plaintiffs  in  Miller  forwarded  a  letter  to  the 
Board  of  Supervisors  arguing  that  since  there  were  nine  different 
rates  of  pay  for  maintenance  machinists,  none  could  be  certified 
as  a  "generally  prevailing"  rate. 

The  Board  requested  an  opinion  of  my  predecessor  and 
the  court  quoted  his  opinion  at  page  117: 

"In  my  consultation  with  the  secretary  I 
have  reviewed  the  minutes  of  the  Commission  and 
the  reports  of  the  staff  concerning  the  question 
of  the  rate  of  pay  to  be  set  as  the  wages  for 
M-254  Machinists  for  the  past  few  years.   From 
this  consultation  and  review  I  have  determined 
that  the  Commission  is  aware  of  the  situation 
regarding  the  number  of  contracts  existing  as 
set  forth  in  your  enclosure,  and  in  studying  the 
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effect  of  these  various  contracts  on  their 
authority  to  set  the  wages  of  the  concerned 
employees  pursuant  to  section  151.3  they 
have  determined  which  of  the  rates  of  pay 
is  generally  prevailing  and  is  being  paid 
to  machinists  who  most  closely  perform  the 
work  of  the  occupants  of  the  position  M-254 
Machinist  in  the  City  and  County  service. 
In  making  this  determination  they   have  exer- 
cised the  discretion  placed  in  them  by  the 
Charter  and  there  appears  to  be  no  abuse  of 
such  discretion," 

The  court  in  Miller  concluded  that  the  Civil  Service 
Commission  had  not  bean  guilty  of  arbitrary  or  capricious  con- 
duct or  abuse  of  discretion  and  that  it  vjould  not  interfere  with 
the  determination  of  the  "generally  prevailing  wage"  unless  evi- 
dence is  presented  to  show  abuse  of  discretion. 

The  "prevailing  wage"  is  that  wage  which  is  paid  to 
at  least  a  majority  of  workers  in  similar  employment.   (In  re 
Sellers'  Claim,  215  K,Y.S,2d  385,  383.)   Is  is  my  opinion  that 
Section  8,403  'does  not  authorize  a  salary  determination  by 
averaging  numerous  collective  bargaining  agreements  but  rather, 
when  several  contracts  exist  for  any  groups  or  craft,  the  Civil 
Service  Commission  should  select  that  rate  which  is  paid  to  the 
majority  of  employees  in  that  business  or  firm  which  is  most 
closely  analogous  to  the  job  skills  and  duties  required  of 
employees  in  the  City  service.   For  example,  where  there  are 
numerous  contracts  with  varying  rates  for  different  firms,  the 
Commission  should  sei-sct  those  industries  who  perform  work  most 
similar  to  the  group  or  craft  in  City  service.   From  among  those 
contracts,  the  Commission  should  then  determine  as  the  "generally 
prevailing  wage"  the  contract  which  governs  the  majority  of 
workers  in  the  related  industry  which  most  closely  perform  simi- 
lar work  to  the  City  employee  in  that  group  or  craft.   The  intent 
of  Section  8.403  is  to  pay  the  City  employee  the  identical  wage 
paid  to  his  counterpart  in  private  industry.   This  intent  can  be 
accomplished  only  by  selecting  the  private  industry  contract 
which  governs  work  most  comparable  to  the  functions  performed  by 
the  City  employee.  Where  there  are  several  comparable  industries, 
then  the  "prevailing  rate"  would  be  that  rate  paid  in  the 
industry  which  has  the  majority  of  employees. 

With  respect  to  the  Stationary  Engineer  classifications, 
if  it  is  determined  that  the  private  industry  rate  certified 
prior  to  April  1st  is  not  generally  prevailing  within  the  meaning 
of  the  above  discussion,  then  the  Board  could  not  adopt  another 
collective  bargaining  rate  at  this  time.   (See  Miller  v.  City  and 
County  of  San  Francisco^ supra.)  Section  8.403  requires  that  the 
Board  fix  a  rate  on  or  prior  to  April  1st  and  it  is  permitted 
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only  to  "modify"  that  rate  on  or  before  the  25th  day  of  July. 
It  cannot  substitute  a  new  rate  at  the  July  modification  time. 
Where  the  Commission  finds  that  the  rate  adopted  before  April 
1st  is  erroneous,  it  has  the  power  to  correct  the  error  by 
certifying  the  proper  rate  for  that  industry  prior  to  the 
second  Monday  in  July.   (See  Thomlinson  y.  City  and  County  of 
San  Francisco,  227  Cal.App.2d  619.)   In  Thomlinson,  it  was  dis- 
covered in  July  that  the  rate  adopted  in  March  was  not  actually 
being  paid  in  San  Francisco.  The  Board  corrected  the  error  by 
certifying  the  proper  rate  paid  in  San  Francisco  for  that  par- 
ticular private  industry  contract.   The  Board  would  not,  however, 
have  the  authority  to  substitute  a  new  and  different  rate. 

The  deadline  of  July  25th  set  out  in  Section  8.403 
relates  to  the  date  on  which  the  Board  must  amend  the  Annual 
Appropriation  Crdinc nee  to  include  the  "modification"  as  of  the 
second  Monday  in  July  and  the  Board  cannot  fix  a  new  rate  at 
that  time. 

It  is  my  understanding  that  a  salary  was  also  estab- 
lished for  the  stationary  engineers  under  Sec.  8.401  of  the 
Charter.   Therefore,  it  is  my  conclusion  that  if  the  Board 
determines  that  the  private  industry  rate  fixed  for  Stationary 
Engineers  is  not  generally  prevailing  and  inapplicable  to  City 
Stationary  Engineers  tinder  Section  8.403,  then  they  should 
receive  that  rate  of  pay  established  in  salary  standardization 
under  Section  8.401  of  the  Charter. 

Question  No.  2. 

Section  8.403  provides  that: 

"...  the  civil  service  commission  shall 
review  all  such  agreements  as  of  July  1st  of 
each  year  and  certify  to  the  board  of  super- 
visors on  or  before  the  second  Monday  of  July 
any  modifications  in  rates  of  pay  established 
thereunder  for  such  crafts  or  groups  as  herein 
provided. "   (Emphasis  added.) 

The  salary  rate  negotiated  by  Teamsters  Union  Local  216 
in  collective  bargaining  occurred  Friday,  July  13,  1973.  This  is 
subsequent  to  the  second  Monday  in  July  and  cannot  be  included  as 
a  modification  of  the  Teamsters'  rate  for  fiscal  year  1973-74. 
(See  Butler  v.  City  and  County  of  San  Francisco,  104  Cal.App.2d 
126 . ) ' 

Question  No.  3. 

As  discussed  in  answer  to  question  No.  1,  the  Civil 
Service  Commission  must  engage  in  a  fact-finding  determination 
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when  compiling  the  annual  salary  survey.   It  must  review  the 
private  industry  collective  bargaining  contracts  to  determine 
which  rate  is  generally  prevailing  in  relation  to  the  work  being 
performed  by  members  of  that  group  or  craft  in  City  employment. 
This  identical  issue  was  presented  in  Miller  v.  City  and  County 
of  San  Francisco,  174  Cal.App.2d  109  and  the  Civil  Service  Com- 
mission there  selected  as  generally  prevailing  the  maintenance 
machinist  rate  rather  than  the  construction  machinist  rate 
because  the  job  description  of  maintenance  machinists  in  private 
industry  was  very  siradlar  to  the  job  description  of  machinists 
in  the  City  employ.   The  court  concluded  that  it  would  not  dis- 
turb that  wage  determination  in  absence  of  evidence  that  the 
Civil  Service  Commission  had  been  guilty  of  arbitrary  or  capri- 
cious conduct  or  abuse  of  discretion. 

You  have  asked  whether  the  construction  machinist  rate 
as  opposed  to  the  m.^  intenance  machinist  rate  is  valid  from  a 
factual  and  legal  standpoint.   This  question  cannot  be  answered 
without  a  full  revi**"  of  all  the  facts  which  went  into  the 
determination  that  the  construction  machinist  rate  was  generally 
prevailing  and  applicable  to  machinists  in  the  City  service. 
The  court  would  review  such  factual  determination  under  the 
legal  standard  of  whether  the  Commission  had  been  guilty  of  arbi- 
trary or  capricious  conduct  or  abuse  of  discretion.   (Miller  v. 
City  and  County  of  San  Francisco,  supra.) 

Question  No,  4. 

The  intent  of  Section  8,403  is  to  give  City  employees 
tinder  that  section  the  same  take-home  pay  received  by  private 
employees  in  the  same  industry.   (Adams  v.  Wolff,  84  Cal.App.2d 
435.)   Under  the  reasoning  of  the  Adams  case,  as  well  as  the 
same  reasoning  in  the  "second"  Adams  case  (Adams  v.  City  and 
County  of  San  Francisco,  94  Cal.App.2d  586),  the  core  issue  to 
be  determined  regarding  a  City  "groups  and  crafts"  employee's 
entitlement  to  a  "fringe  benefit"  provided  in  a  collective  bar- 
gaining agreement  is  whether  that  benefit  is  part  of  a  "rate  of 
pay."  If  the  benefit  is  an  element  of  "pay"  in  the  financial 
sense,  impressed  with  a  character  for  certain  realization  with 
regard  to  a  fixed  period  of  work  performed,  it  qualifies  as  part 
of  a  "rate  of  pay"  within  the  meaning  of  Charter  Section  8.403. 

In  the  "first"  Adams  case  (84  Cal.App.2d  435),  it  was 
held  that  certain  premium  rates  for  overtime  work  and  for  super- 
visory personnel,  and  certain  holiday  benefits  -  all  set  up  in 
the  collective  bargaining  agreement  involved  -  were  within  the 
meaning  of  "rate  of  pay."  Thus,  City's  employees  (in  the  Auto- 
motive Machinist  class)  were  held  entitled  to  the  same  benefits. 

In  the  "second"  Adams  case,  vacations  provided  for  in 
the  collective  bargaining  agreement  were  held  to  be  within  the 


Letter  Opinion  No.  73-92 
Mr.  Robert  J.  Dolan  -8-  July  19,  1973 

meaning  of  "rate  of  pay,"  but  sick  and  disability  leaves  were 
held  not  to  be  within  that  meaning. 

In  Martin  v.  City  ar.d  Ct^vnty  of  San  Francisco,  168 
Cal.App.2d  57n,  this  question  of  fringe  benefits  was  considered. 
In  that  case  the  collective  bargaining  agreement  covering  auto- 
motive machinists  in  private  industry  provided  that  in  addition 
to  a  fixed  sum  payable  weekly  to  the  employee,  the  employer  would 
pay  fixed  sums  in  trust  for  the  purchase  of  health  and  welfare 
plans  and  insurance  policies  to  protect  the  employees  and  their 
dependents.   The  City  was  paying  the  same  fixed  weekly  sum  of 
wages  to  its  employees  but  deducted  a  fixed  sum  for  its  own 
health  service  plan.   The  City  employees  claimed  that  they  were 
not  receiving  the  same  "take-home  pay"  as  private  employees 
because  the  latter  had  no  deductions  from  their  salaries  by 
reason  of  the  employer  paid  health  and  w».;lfare  plan.   The  court 
concluded  that  the  luonthly  payments  to  the  health  and  welfare 
plan  by  the  private  employers  were  part  of  the  "rate  of  pay"  and 
that  the  City  employee  was  entitled  to  receive  the  money  equiva- 
lent of  this  protection  adjusted  upward  or  downward  to  compen- 
sate for  the  difference  in  benefits  between  the  private  and  City 
health  and  welfare  plans. 

The  Martin  case  is  dispositive  of  this  question. 
Accordingly,  if  fringe  benefits  in  private  indtistry  collective 
bargaining  agreements  affect  the  basic  "rate  of  pay"  of  the  City 
employee,  then  the  City  employee  is  entitled  to  the  money 
equivalent  of  such  fringe  benefits  to  insure  that  his  take-home 
pay  will  be  the  same  as  received  by  private  employees  in  the 
same  industry. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  73-93 


July  20,  1973 


Mr.  Robert  J.  Dolan,  Clerk 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:   File  No.  410-73.   Proposed^ Charter 
Amendment  re  Retirement  Allowances 
for  Cost  of  Living  Adjustments  of 
Police  and  Fire  Department  Employees 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  dated  July  11,  1973, 
by  which  you  forwarded  to  us  for  drafting  in  appropriate  form  a 
skeleton  proposed  Charter  amendment  to  amend  subsection  2(B)  of 
Section  8.526. 

Section  8.526  of  the  Charter  provides  for  the  adjust- 
ing of  retirement  allov/ances  based  upon  changes  in  the  cost  of 
living  as  reflected  in  the  Consumer  Price  Index.   Section  8.526 
applies  to  all  retirement  allowances  being  paid  by  the  Retire- 
ment System  other  than  those  allowances  which  are  required  to  be 
adjusted  in  accordance  with  changes  in  current  salaries.   The 
adjustments  authorized  under  Section  8.526  may  not  exceed  two 
per  cent  in  any  fiscal  year. 

The  Charter  amendment  submitted  with  your  letter  pro- 
poses to  amend  subsection  2(B)  of  Section  8.526  to  provide  that: 

"As  to  retirement  allowances  of  Police  and 
Fire  Department  employees,  such  adjustment  in 
any  year  may  exceed  two  per  cent  of  such  allow- 
ance, but  it  shall  not  exceed  three  per  cent  of 
such  allowance." 

The  effect  of  the  proposed  amendment  would  be,  therefore,  to 
authorize  a  greater  adjustment  in  the  retirement  allowances  of 
persons  who  were  retired  as  employees  of  the  Police  and  Fire 
Departments  than  would  be  available  to  persons  retired  as 
employees  of  other  departments  of  the  City  and  Coxonty. 
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Constitutional  principles  preclude  the  adoption  of 
legislation  which  grants  a  special  right  to  some  persons  while 
denying  that  right  to  other  persons  similarly  situated  with  re- 
spect to  the  purpose  sought  to  be  accomplished  by  the  legisla- 
tion.  Consequently,  the  persons  being  granted  a  particular 
right  or  benefit  must  be  separable  from  all  other  persons  on 
the  basis  of  factors  which  reasonably  indicate  the  necessity 
or  propriety  of  providing  such  right  or  benefit  to  a  limited 
group  of  persons. 

There  does  not  appear  to  be  any  basis  for  favoring 
retired  employees  of  the  Police  and  Fire  Departments  with  cost- 
of-living  adjustments  of  their  retirement  allowances  in  an 
amount  not  to  exceed  three  per  cent  while  restricting  all  other 
retired  employees  of  the  City  and  County  to  adjustments  not  to 
exceed  two  per  cent.   Employment  in  the  Police  or  Fire  Depart- 
ments as  opposed  to  employment  in  other  departments  of  the  City 
and  County  would  be  a  purely  arbitrary  basis  upon  which  to 
predicate  a  distinction  in  the  amount  of  adjustment  to  be  made 
in  a  retired  person's  retirement  allowance  and  legislation 
encompassing  such  an  arbitrary  distinction  would  be  invalid. 

In  keeping  with  the  comments  made  above,  we  have  not 

prepared  the  Charter  amendment  requested  in  your  letter  and 

this  letter  should  be  considered  a  negative  report  in  lieu  of 
preparation  of  such  Charter  amendment. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  73-94 


July  23,  1973 


Mr.  Nathan  B.  Cooper 

Controller 

109  City  Hall 

San  Francisco,  California  94102 

Subject:  General  Revenue  Sharing:  Legality 
of  Use  for  Juvenile  Delinquency 
Prevention  Project 

Dear  Mr.  Cooper: 

You  have  requested  my  opinion  as  to  the  legality  of 
using  funds  received  under  the  State  and  Local  Fiscal  Assistance 
Act  of  1972  (Public  Law  92-512,  hereafter  referred  to  as  the 
Act)  to  fund  a  project  which  can  be  characterized  as  directed  to 
the  prevention  of  juvenile  delinquency.   The  contractor  for  the 
project  is  known  as  Youth  Energy  Sources,  Inc.   You  have  asked 
whether  this  use  of  funds  would  be  appropriate  under  the  "local 
law"  requirements  of  the  federal  legislation  and  if  it  fits  into 
one  of  the  priority  expenditure  classifications  listed  in  the 
federal  legislation. 

The  "local  law"  provision  you  refer  to  is  found  in 
Section  123(a)(4)  of  the  Act,  and  requires  that  the  City  expend 
the  federal  monies  "only  in  accordance  with  the  laws  and  pro- 
cedures applicable  to  the  expenditure  of  ,  .  .  [the  City's]  own 
revenues.  ..."  I  know  of  no  law  or  ordinance  of  the  City  and 
County  of  San  Francisco  which  is  inconsistent  with  the  appropri- 
ation of  funds  for  a  contract  for  the  project  you  have  described. 
All  City  procedures  for  the  appropriation  and  use  of  City  revenues 
should  be  followed,  of  course. 

The  project  you  describe  appears  to  be  designed  to 
serve  the  function  of  crime  prevention.  As  such,  it  can  be  des- 
cribed as  a  law  enforcement  activity  and  thus  funded  under  the 
"public  safety"  priority.  Section  103(a)(1)(A)  of  the  Act. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  73-95 


July  25,  1973 


Honorable  Quentin  L.  Kopp 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Section  8.403,  Charter:   Whether 

Generally  Prevailing  Wage  Requires 
That  a  Majority  of  Employees  in 
Private  Industry  Receive  That  Rate 

Dear  Supervisor  Kopp: 

This  is  in  response  to  your  request  for  opinion  dated 
July  24,  1973,  in  which  you  ask  whether  the  Civil  Service  Com- 
mission can  establish  the  rate  of  pay  for  Class  7334,  Station- 
ary Engineer  as  that  rate  being  paid  under  the  bakery  contract 
to  a  plurality  rather  than  a  majority  of  employees  in  that 
industry.   You  advise  that  the  Civil  Service  Commission  has 
determined  that  a  majority  of  City-employee  stationary  engineers 
are  involved  in  "production"  rather  than  "service"  work.   It  is 
further  determined  that  the  bakery  industry  contract  is  generally 
prevailing  because  that  contract  had  the  larger  number  of 
employees  engaged  in  "production"  work.   The  Commission  repre- 
sents to  the  Board  that  the  following  industries  and  number  of 
employees  were  employed  in  "production"  work  in  San  Francisco: 

Bakeries ,  .  62 

Breweries 53 

Dairy 32 

Meat 29 

Laundry 26 

Travel  Maintenance  3 

Section  8.403  of  the  Charter  provides  that  if  group  or 
craft  employees  in  private  industry  are  being  paid  a  generally 
prevailing  wage  in  San  Francisco,  then  City  employees  in  similar 
employ  are  entitled  to  that  same  wage.   The  determination  of 
whether  the  rate  of  compensation  fixed  by  the  Board  is  "generally 
prevailing"  is  within  the  discretion  of  the  Board  and  that 
determination  cannot  be  disturbed  by  the  courts  unless  the  action 
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taken  by  it  is  fraudulent  or  so  palpably  unreasonable  and  arbi- 
trary as  to  indicate  an  abuse  of  discretion  as  a  matter  of  law. 
(See  City  and  County  of  San  Francisco  v.  Boyd,  22  Cal.2d  690; 
Walker  v.  County  of  Los  Ajigeles.  55  Cal.2d  526;  Alameda  Co^Jnty 
Employees'  Association  v.  County  of  Alameda,  30  Cal.App.3d  518; 
Carrier  v.  P.obbias,  112  Cal.App.2d  32;  City  Attorney  Opinion 
No.  62-19  dated  June  18,  1962.)   The  test  to  be  applied  when 
reviewing  an  administrative  determination  of  this  character  is 
that  the  abuse  of  discretion  must  appear  clearly  before  the 
court  will  interfere.   (Maxwell  v.  Civil  Service  Commission,  169 
Cal.  336.)   The  courts  have  consistently  upheld  a  municipality's 
determination  that  a  wage  is  generally  prevailing.   (See  Miller 
V.  Citv  and  County  of  San  Francisco,  179  Cal.App.2d  109; 
Alameda  County  Employees'  Association  v.  County  of  Alameda, 
supra;  Anderson  y.  Board  of  Supervisors,  229  Cal.App.2d  696.) 
The  court  in  Miller,  after  having  reviewed  a  determination  of 
generally  prevailing  wage  by  the  Civil  Service  Commission,  con- 
cluded that  it  v7ould  not  substitute  its  discretion  for  the  Com- 
mission where  it  had  not  been  guilty  of  arbitary  or  capricious 
conduct  or  abuse  of  discretion.   The  courts  have  declined  to 
fix  the  prevailing  wage  at  some  definite  amount.   (Alameda 
County  Employees'  Association  v.  County  of  Alameda,  supra; 
A.nderson  v.  Board  of  Supervisors,  supra.)   In  Metropolitan  Water 
District  v.  Whitsett,  215  Cal.  400  at  414,  the  court  stated: 

"But,  say  counsel,  what  is  a  prevailing 
wage?  No  court  has  attempted,  and  properly  so, 
to  fix  one  in  a  definite  amount.   Precise  defi- 
nition of  the  term  for  all  time  and  place  is 
impossible.   The  Supreme  Courr:  of  the  United 
States  has  pointed  out  the  difficulties  of 
definition  and  held  it  too  indefinite  in  a 
criminal  prosecution.   Other  courts  have  indi- 
cated perhaps  a  workable  definition  as  a  matter 
of  business  administration.   Its  definition  is 
relative  to  time  and  place,  both  of  which  are 
within  the  purview  and  cognizance  of  the  admin- 
istrative board  in  each  case.  .  ." 

In  my  opinion  number  62-29  dated  June  18,  1962,  which 
you  refer  to  in  your  request,  the  Civil  Service  Commission 
refused  to  certify  a  rate  as  "generally  prevailing"  because 
there  was  no  majority  of  employees  under  union  contract  in 
private  employment  being  paid  such  a  rate  in  San  Francisco.   I 
concluded  that  the  Commission  acted  reasonably  under  the  circum- 
stances in  making  its  determination  and  that  such  ccnclusion  did 
not  appear  to  be  arbitrary  or  capricious  under  the  rationale  of 
the  Miller  case.   In  that  opinion  I  determined  that  it  had  been 
a  long  standing  policy  of  the  Civil  Service  Commission  that  a 
generally  prevailing  wage  v;as  one  which  is  paid  to  a  majority 
of  persons  in  private  employment  in  San  Francisco.   However, 
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there  is  no  fixed  formula  for  determining  what  is  generally 
prevailing  and  the  court  would  have  to  review  the  facts  in  each 
case  to  determine  whether  there  was  an  abuse  of  discretion.   The 
Commission  is  given  broad  discretion  in  determining  what 
industries  perform  similar  work  and  what  wages  are  generally 
prevailing  in  that  industry.   The  courts  will  not  disturb  that 
discretion  unless  it  is  shown  from  a  full  review  of  the  facts 
that  the  Commission  acted  arbitrarily,  capriciously  or  abused 
its  discretion. 

It  is  readily  apparent  from  the  cases  discussed  above 
that  there  is  no  fixed  formula  for  determining  "generally  pre- 
vailing wages"  and  the  courts  have  given  administrative  agencies 
broad  discretion  in  this  matter.   The  Charter  does  not  provide 
that  a  majority  of  employees  in  private  industry  receive  a  rate 
of  pay  in  order  for  that  rate  to  be  "generally  prevailing." 
This  practice  and  policy  was  followed  by  the  Civil  Service  Com- 
mission in  the  fact  situation  presented  in  my  1962  opinion  but 
that  does  not  mean  that  the  Commission  is  bound  by  such  practice. 

The  action  of  the  Commission  in  certifying  a  rate  paid 
to  a  plurality  of  stationary  engineers  rather  than  a  majority  of 
such  employees  in  private  industry  should  be  accepted  by  the 
Board  of  Supervisors  unless  it  is  determined,  after  a  full 
factual review,  that  the  action  of  the  Commission  was  arbitrary, 
capricious  or  in  abuse  of  discretion. 

Due  to  a  lack  of  definitive  authority  in  what  consti- 
tutes "generally  prevailing  wage,"  it  cannot  be  concluded  that 
the  Civil  Service  Commission  abused  its  discretion  as  a  matter 
of  law  in  deteiTnining  that  the  generally  prevailing  wage  con- 
stituted that  wage  paid  to  a  plurality  rather  than  a  majority 
of  stationary  engineers  employed  in  production  work  in  private 
industry. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  73-96 


July  25,  1973 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   File  No.  416-73.   Proposed  Charter 
Amendment  to  Provide  for  Collective 
Bargaining  and  Compulsory  Binding 
Arbitration  for  the  Police  and  Fire 
Departments 

Dear  Mr.  Dolan: 

The  proposed  Charter  amendment  referred  to  above  which 
you  have  forwarded  to  me  contains  a  provision,  on  page  two  there- 
of, to  the  effect  that  existing  Charter  provisions  covering  wages, 
hours  and  other  terms  and  conditions  of  employment  shall  not  be 
the  subject  of  arbitration  but  that  any  demands  made  in  excess 
of  these  Charter  provisions  shall  be,  if  an  agreement  cannot  be 
reached,  on  said  "excess  demands."  The  existing  Charter  pro- 
visions covering  wages,  hours  and  other  terms  and  conditions  of 
employment  would  be  designated  "guaranteed  minimums." 

The  adoption  of  this  amendment  with  the  intent  as  set 
forth  in  the  aforementioned  language  would,  in  my  opinion,  result 
in  a  fundamental  conflict  between  this  amendment  and  numerous 
other  Charter  provisions. 

For  example,  after  stating  that  the  Board  of  Super- 
visors has  the  duty  to  fix  by  ordinance  the  compensation  of 
police  officers.  Section  8.405(a)  of  the  Charter  provides  that 
said  compensation  for  the  fourth  year  of  service  and  thereafter 
shall: 

"...  not  exceed  the  highest  rate  of  compensa- 
tion paid  police  officers  or  patrolmen  in  regular 
service  in  the  cities  included  in  the  certified 
report  of  the  civil  service  commission."   (The 
certified  report  being  the  result  of  the  com- 
mission's salary  survey  of  police  departments  in 
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California  cities  with  population  of 
100,000  or  over.) 

Section  8.405(c)  uses  the  identical  aforementioned  language  but 
applies  only  to  firemen. 

It  is  clear  that  the  portions  of  Section  8.405  referred 
to  above  prohibit  the  paying  of  police  officers'  and  firemen's 
salaries  in  excess  of  the  highest  paid  other  police  officers  and 
firemen  in  California  cities  with  a  population  exceeding  100,000, 
It  is  also  general  knowledge  that  while  the  Charter  requirement 
is  such  that  the  Board  of  Supervisors  need  not  set  the  salaries 
in  question  at  the  same  level  as  the  highest  paid  in  other  cities, 
they  have,  in  fact,  consistently  in  the  recent  past,  done  so. 

The  point  is  that  in  this  particular  instance  the 
Charter  is  explicit  in  setting  forth  the  criteria  on  which 
salaries  shall  be  determined  and,  in  no  event  vmder  this  section, 
may  they  exceed  those  paid  by  other  cities  with  a  population  of 
over  100,000. 

With  the  adoption  of  this  amendment,  and  keeping  in 
mind  the  City's  past  practice  of  paying  equal  to  the  highest 
wages  paid  other  police  officers  and  firemen,  the  result  would  be 
the  arbitration  of  wages  under  this  provision  of  the  Charter  for 
an  amount  which  is  prohibited  by  Sections  8.405(a)  and  8, 405(c) 
of  the  Charter.   In  fact,  if  the  pertinent  language  ("except  that 
as  to  other  provisions  of  this  Charter  which  provide  specific 
guarantees  as  to  wages,  hours  and  other  terms  and  conditions  of 
emplojmient  of  uniformed  members  of  the  police  and  fire  depart- 
ments, said  currently  guaranteed  minimums  shall  not  be  subject 
to  arbitration,  but  any  dsiaands  for  improvements  therein  will  be 
subject  to  arbitration  ')  is  given  a  literal  interpretation,  the 
indication  is  that  the  intent  of  such  language  would  have  the 
effect  of  amending  the  Charter  through  the  process  of  compulsory 
binding  arbitration.  This  obviously  is  not  pemnissible. 

This  conflict  could  be  eliminated  by  amending  the 
Charter  at  the  same  time  to  render  inoperative  those  provisions 
of  the  Charter  which  presently  govern  wages,  hours  and  other 
terms  and  conditions  of  emplojnnent   This  could  be  effectuated 
by  the  insertion  of  the  phrase  "notwithstanding  the  provisions 
of  Section  8.405"  or  "notwithstanding  any  provisions  of  the 
Charter  which  presently  govern  wages,  hours  and  other  terms  and 
conditions  of  employment,"  at  an  appropriate  juncture  in  the 
first  sentence  of  subsection  (c) ,  Section  8.600,  page  2  of  the 
proposed  amendment.   Or,  the  City  and  Coxinty  of  San  Francisco 
could  do  as  the  city  of  Oakland,  California  has  done  and  amend 
the  Charter  to  provide  for  compulsory  binding  arbitration 
except  on  matters  concerning  wages,  hours  and  other  terms  and 
conditions  of  employment  specifically  governed  by  provisions 
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of  the  Charter  with  no  reference  as  to  arbitration  of  demands 
made  in  "excess"  of  the  "minimum"  standards  provided  for  by 
said  Charter. 

It  should  be  pointed  out  that  the  proposed  Charter 
amendment  which  you  have  forwarded  to  this  office,  with  the 
exception  of  the  "excess  of  Charter  demands"  and  disciplinary 
procedure  provisions,  is  very  similar  to  the  Charter  amendment 
providing  for  compulsory  binding  arbitration  which  was  adopted 
by  the  city  of  Oakland,  California  on  April  17,  1973.   A  copy 
of  that  amendment  will  be  forwarded  to  you  upon  request. 

Accordingly,  in  compliance  with  Section  2.23(b)  of 
the  Administrative  Code,  this  negative  report  is  being  submit- 
ted in  lieu  of  my  approval  as  to  form  of  the  proposed  Charter 
amendment  in  question. 

Very  tr'uly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  73-97 


July  30,  1973 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Applicability  of  Campaign  Contributions 
Limitation  to  Mayoralty  Candidates  if 
Runoff  Election  Required 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  recent  inquiry  as  to 
whether  the  limitation  on  campaign  contributions  set  forth  in 
the  Municipal  Election  Campaign  Contribution  and  Expenditure 
Ordinance  (Ordinance  No.  261-73)  would  be  applicable  to  candi- 
dates for  the  office  of  Mayor  in  the  event  that  two  campaigns, 
i.e.,  one  for  the  primary  election  ar.d  one  for  the  general  or 
runoff  election  were  required,  and,  if  applicable,  how  such 
limitation  would  apply. 

Ordinance  No.  261-73  has  bean  codified  as  Sections 
16.501  through  16.530  of  the  San  Frxiictsco   Administrative  Code. 
Section  16.519  deals  V7ith  limitations  on  campaign  contributions 
and  provides,  in  part,  as  follows: 

"(b)  With  respect  to  the  election  of  the 
following  officers,  no  campaign  treasurer  shall 
solicit  or  accept  any  contributions  which  will 
cause  the  total  amount  contributed  by  any  or 
all  persons  in  support  or  opposition  to  the 
candidate,  ,  .  ,  to  exceed  an  aggregate  amount 
equal  to  the  total  sum  to  be  derived  from  multi- 
plying the  following  amounts  by  the  total  number 
of  voters  duly  registered  in  the  City  and  County 
of  San  Francisco  for  the  general  presidential 
election  immediately  preceding  that  at  which 
such  candidacy  will  be  voted  upon: 

"(1)   The  Mayor  -  thirty  cents  ($.30)  ..." 
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In  my  opinion,  the  limitations  on  campaign  contribu- 
tions set  forth  in  the  ordinance  would  be  applicable  to  candi- 
dates for  the  office  of  Mayor  in  the  event  that  two  campaigns, 
a  primary  election  campaign  and  a  general  election  campaign, 
were  required  since  both  are  held  "with  respect  to  the  election 
of  the"  office  of  Mayor  as  set  forth  in  Section  16.519(b). 

In  answer  to  your  second  question  as  to  how  such 
limitation  would  apply,  it  would  appear  that  the  limitation 
would  encompass  both  campaigns,  since  they  are  both  held  "with 
respect  to  the  election  of  the"  office  of  Mayor. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  John  M.  Christensen,  Jr. 
Assistant  General  Manager,  Finance 
287  City  Hall 
San  Francisco,  California  94102 

Subject:  Legality  of  Agreement  with  Licensing  Provisions 
Regarding  Production  and  Sale  of  Bus  Simulator 

Dear  Mr,  Christensen: 

You  have  advised  that  the  Municipal  Railway  has  conceived 
of  the  development  and  purchase  of  a  bus  simulator  for  driver 
training.   Such  a  bus  simulator  does  not  now  exist  and  will 
have  to  be  developed  based  on  an  existing  truck  simulator 
whose  developer  has  proposed  to  produce  a  bus  simulator  for 
the  Municipal  Railway.   Since  the  bus  simulator  to  be  obtained 
by  the  Municipal  Railway  will  be  the  original  model,  the  price 
of  it  to  the  Municipal  Railway  will  include  a  substantial 
amount  representing  design  engineering  costs.   Consequently, 
it  has  been  proposed  that  the  agreement  for  the  development 
and  purchase  of  the  bus  simulator  contain  licensing  provisions 
for  the  reimbursement  of  the  price  paid  by  the  Municipal  Railway 
at  an  amount  to  be  determined  per  bus  simulator  sold  to  third 
parties.   It  is  contemplated  that  the  purchase  price,  including 
development  costs,  will  be  recovered  upon  the  sale  of  the  ten 
simulators,  and  there  is  a  possibility  of  the  receipt  of  funds 
beyond  cost  recovery  if  more  are  sold  by  the  developer.   There- 
fore, you  have  asked  for  my  opinion  whether  the  Municipal  Rail- 
way could  legally  enter  into  a  contract  for  the  development  and 
purchase  of  a  bus  simulator--with  licensing  provisions  providing 
for  payments  to  the  Municipal  Railway  for  the  production  and 
sale  of  bus  simulators  by  the  developer  to  others. 

Basically,  it  has  been  broadly  stated  that  municipalities 
have  no  power  to  engage  in  private  business  for  a  profit  so  as 
to  come  in  competition  with  individuals  or  companies  transacting 
a  like  business.  The  rationale  for  the  rule  is  that  if  there  is 
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a  deficit  in  the  operation  of  the  business  enterprise,  the 
deficit  would  have  to  be  made  up  from  taxes,  which  brings 
about  the  possibility  of  taxation  for  a  purpose  not  public, 
(See  56  Am.Jur^d,  Municipal  Corporations;  §210,  p,  269). 
However,  the  rule  is  not  applicable  to  the  ownership  and  opera- 
tion of  a  public  utility  by  a  municipality.   (See  12  McQuillin 
Municipal  Corporations,  §36.05,  p.  502;  also,  see  art.  XI, 
§9,  California  Constitution,  containing  an  express  grant  to 
municipal  governments  to  operate  a  transportation  system.) 

Under  Sections  3.590  and  3.591  of  the  Charter,  the  Public 
Utilities  Comraission  was  created  and  given  the  power  to  manage, 
supervise,  maintain,  operate  and  control  all  of  the  City's 
utilities,  one  of  which  is  the  San  Francisco  Municipal  Railway, 
(See  Charter  §3.592).  This  delegation  of  power  to  the  Public 
Utilities  Commission,  without  providing  for  the  mode  of  carrying 
such  power  into  effect,  impliedly  gives  the  Commission  the  right 
to  select  lawful  and  reasonable  means  whereby  that  power  is  to 
be  carried  out.  All  doubts  as  to  the  propriety  of  means  used 
in  exercise  of  the  expressed  power  is  to  be  resolved  in  favor 
of  the  means  used,  where  there  is  no  abuse  of  discretion  or 
power.   However,  the  power  conferred  must  be  exercised  for  a 
public  or  municipal  purpose.   (See  Rave t ting  v.  City  of  San 
Diego . 70  Cal.App.2d  37,  47).   It  has  been  stated  that  the 
undertaking  to  furnish  inhabitants  of  a  city  who  will  pay 
therefor  the  utilities  and  facilities  of  urban  life  is  a  public 
and  municipal  purpose,  and  within  that  sphere  of  action,  novelty 
should  impose  no  veto.   (See  Count}^  of  Riverside  v.  Whittock, 
22  Cal.App,3d  863,  877;  Bank  vTBell,  62  Cal.App.  3ZU,  330.) 

The  driving  of  vehicles  of  the  Municipal  Railway  and  the 
training  of  the  drivers  thereof  are  certainly  incidental, 
necessary  functions  in  the  operation  and  management  of  the 
Municipal  Railway;  and,  therefore,  it  must  be  concluded  that 
the  acquisition  and  development  of  a  bus  simulator  for  better 
driver  training  and  re-training  is  being  done  in  the  furtherance 
of  a  public  and  municipal  purpose. 

Ravettino  v.  City  of  San  Diego,  supra,  70  Cal.App. 2d  37, 
represents  an  analogous  sxtuatloil.   in  that  case,  the  Harbor 
Commission,  managing  and  controlling  the  harbor  and  wharves  of 
San  Diego,  owned  and  operated  a  truck  crane  used  for  lifting 
material  on  or  off  boats  docked  in  the  harbor.   The  crane  was 
also  rented,  with  the  driver,  to  private  companies  and  individuals 
on  the  waterfront  at  rental  rates  established  and  published 
by  the  Harbor  Commission.  The  contention  was  made  that  the  City 
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of  San  Diego,  through  its  Harbor  Commission,  did  not  have  the 
power  to  engage  in  the  business  of  renting  out  its  truck  cranes. 
In  rejecting  such  contention,  the  Court  found  that  the  renting 
arrangement  was  within  the  implied  authority  to  operate  and 
manage  the  harbor  and  docks  and  for  a  public  and  municipal 
purpose  because  the  operation  of  the  crane  was  one  of  the 
incidental  functions  in  the  operation  of  the  port. 

The  licensing  provision  in  the  proposed  arrangement, 
while  reimbursing  the  City  for  the  cost  of  development  and 
purchase  of  the  bus  simulator,  as  well  as  possibily  producing 
revenue,  will  confer  some  benefit  on  the  developer  upon  sale 
of  additional  bus  simulators.   This  fact,  however,  is  not 
enough  to  take  away  from  the  enterprise  the  characteristics  of 
a  public  and  municipal  purpose.   It  is  a  long  standing  rule 
that  public  funds  may  be  expended  for  a  public  purpose  even 
though  there  may  be  incidental  benefits  to  private  persons  or 
corporations.  (See  County  of  Riverside  v.  Whlttock^  supra; 
Larsen  v.  City  and  County  of  San  prancisoo,  15^  Cai.App.2d  355, 
370;  15  McQuiilin,  huHin:p'?r-c3rp"c£'itT^H?~(3rd  Ed.  ,  §39.19.) 

You  are  advised,  therefore,  that  in  my  opinion  it  would 
be  proper  for  the  Municipal  Railway  to  enter  into  a  contract 
for  the  development  and  purchase  of  a  bus  sim:^.: later  where  such 
contract  would  have  a  prevision  for  reimbursement  and  payment 
to  the  Municipal  Railway  for  the  cost  of  the  development  and 
purchase  of  the  original  bus  simulator  from  the  production  and 
sale  of  additional  bus  simulators  by  the  developer  to  other 
purchasers.   It  should  be  noted  that  my  opinion  is  based  on 
my  understanding  that  the  primary  object  of  the  contract  is 
obtaining  a  bus  simulator  for  the  better  training  and  re- 
training of  bus  drivers,  and  that  the  licensing  provision  will 
have  no  requirement  that  the  Municipal  Railway  be  bound  to  make 
any  payment  or  provide  any  monies  toward  the  production  and 
sale  of  additional  bus  simulators  to  others.   The  Railway's 
sole  payment  must  be  only  the  price  paid  for  the  development 
and  purchase  of  the  original  bus  simulator  provided  for  under 
that  contract. 

Very  truly  yours. 


THOMAS  M,  O'CONNOR 
City  Attorney 
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Mr,  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Citizens'  Complaint  Office  Under  Human  Rights 
Commission 

Dear  Mr.  Dolan: 

The  Finance  Committee  has  requested  my  opinion  as  to 
the  power  of  the  Human  Rights  Commission  to  establish  a  complaint 
office.   In  response,  I  submit  the  following: 

Ordinance  209-64  establishes  the  Human  Rights  Commission. 
Section  12a,5  sets  forth  the  powers  and  duties  of  the  Commission, 
providing  in  part: 

"(a)   Study,  investigate,  mediate  and 
hold  public  hearings  on  community-wide  problems 
arising  in  this  City  and  County  which  may 
result  in  intergroup  tensions  or  discrimination 
because  of  race,  religion,  color,  ancestry  or 
place  of  birth.  .  .  . 

*  *  * 

"(c)  Furnish  cooperation,  information, 
guidance  and  technical  assistance  to  other 
public  agencies  and  private  persons,  organi- 
zations, and  institutions  engaged  in  activities 
and  programs  intended  to  eliminate  prejudice 
and  discrimination. 

"(d)   Consult  with  and  maintain  contact 
with  other  public  agencies  and  with  represen- 
tatives of  employers,  labor  unions,  property 
owners  associations,  realtor  associations, 
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religious  denominations  and  institutions, 
professional  associations,  national  origin 
groups,  community  organizations  concerned  with 
interracial,  interreligious  and  intercultural 
understanding,  social  welfare  organizations  and 
such  other  private  organizations  and  institutions 
as  the  Commission  shall  deem  advisable  to  further 
the  objectives  of  this  ordinance. 

*  *  * 

"(h)   Prepare,  encourage  and  coordinate 
programs  of  voluntary  affirmative  action  to  re- 
duce or  eliminate  existing  inequalities  and 
disadvantages  in  the  City  and  County  resulting 
from  past  discriminatory  practices." 

You  have  provided  me  with  the  Guidelines  for  the  Citizens' 
Complaint  Project  promulgated  by  the  Commission.   The  gravamen 
of  these  guidelines  suggests  that  the  Commission  desires  to 
establish  a  complaint  office  for  two  purposes:   (1)  to  assist 
those  citizens  who  complain  of  discrimination  to  contact  the 
appropriate  public  agency  for  dealing  with  the  specific  problem 
in  question  and  (2)  to  investigate  instances  of  discrimination 
with  the  purpose  of  working  with  public  and  private  entities 
toward  eliminating  the  causes  of  such  discrimination.   The 
establishment  of  a  complaint  office  for  furtherance  of  these 
goals  is  within  the  powers  and  duties  of  the  Commission  as 
set  forth  above,  and  would  be  legal  and  proper  within  the 
scope  of  Ordinance  209-54  as  it  is  presently  written. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Dr.  Boyd  G,  Stephens 

Office  of  the  Coroner 

Hall  of  Justice 

San  Francisco,  California  94103 

Subject:  Use  of  Pituitary  Glands  for  the 

National  Pituitary  Bank  Foundation 

Dear  Dr.  Stephens: 

This  is  in  reply  to  your  inquiry  concerning  the  use  of 
pituitary  glands  for  the  National  Pituitary  Bank  Foundation 
by  the  coroner. 

Section  27491,45  of  theGovemment  Code  provides  in  part: 

"The  Coroner  shall  have  the  right  to  retain 
tissues  of  the  body  removed  at  the  time  of  autopsy 
as  may,  in  his  opinion,  be  necessary  or  advisable 
for  scientific  investigation," 

The  question  then  is  whether  the  pituitary  gland  is  to 
be  classified  as  tissue. 

The  term  "tissue"  connotes  part  of  something  larger  such 
as  a  gland  or  organ.  While  it  is  true  that  the  pituitary  gland 
is  made  up  of  tissue  the  aforementioned  section  did  not  purport 
to  provide  for  the  removal  and  donation  of  whole  organs. 

The  California  Legislature  is  currently  aware  of  the 
pituitary  gland  issue  as  is  evidenced  by  Assembly  Bill  1133, 
authored  by  Assemblyman  Z'berg,   This  bill,  dated  April  9,  1973, 
provides  for  just  the  authority  you  requested  by  adding  Section 
27491.46  to  the  Government  Code  which  would  provide: 

"The  coroner  shall  have  the  right  to  retain 
pituitary  glands  solely  for  transmission  to  a 
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university,  for  use  in  research  or  the  advancement 
of  medical  science,  in  those  cases  in  which  he  has 
performed  an  autopsy  pursuant  to  this  chapter,  and 
during  a  48-hour  period  following  such  autopsy  the 
body  has  not  been  claimed  and  the  coroner  has  not 
been  informed  of  any  relatives  of  the  decedent," 

Until  such  time  as  this  proposed  legislation  is  enacted 
into  law  the  removal  of  pituitary  glands  by  the  coroner  for 
use  by  the  National  Pituitary  Bank  Foundation  is  unauthorized 
except  as  provided  in  the  Uniform  Anatomical  Gift  Act  found  at 
Section  7150  et  seq.  of  the  Health  and  Safety  Code  of  California. 
The  provisions  therein  would  allow  the  coroner  to  make  a  gift 
of  the  pituitary  gland  to  the  National  Pituitary  Bank  Founda- 
tion if,  after  diligent  search  by  a  hospital  accredited  by  the 
Joint  Commission  on  Accreditation  of  Hospitals  the  spouse, 
an  adult  child,  either  parent,  adult  brother  or  sister  or 
guardian  of  the  deceased  could  not  be  located  as  shown  by 
certification  of  nonavailability  by  said  hospital.   (§7151,6), 

Currently  Assembly  Bill  1133  has  passed  the  Assembly 
and  is  now  in  the  Senate. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Fire,  Safety  and  Police  Committee 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Proposed  Amendment  to  Section  1079.1 
of  the  Police  Code 

Gentlemen: 

Pursuant  to  your  request  response  is  made  to  the  letter 
of  Mr.  William  L.  Ferdon  on  behalf  of  Yellow  Cab  Company  in 
opposition  to  the  proposed  amendment  to  Section  1079,1  addressed 
to  Deputy  City  Attorney  James  J,  Stark, 

Vehicle  Code  Section  21100(b)  authorizes  local  authorities 
to  "license  and  regulate  the  operation  of  vehicles  for  hire  and 
the  drivers  of  passenger  vehicles  for  hire,"  As  expressly 
indicated  therein  that  section  gives  the  Board  of  Supervisors 
the  power  to  license  and  this  would  include  providing  for  the 
conditions  of  issuance  and  revocation  thereof.   (See  People 
V.  Buck.  101  Cal.App.2d  Supp.  912,  aff'd,  343  U.S.  99.')   Certainly, 
authority  with  respect  to  the  conditions  and  issuance  of  a 
license  or  permit  would  include  the  conditions  upon  transfer, 
which  is  the  effect  of  the  proposed  amendment  to  Section  1079.1, 
to  prohibit  private  speculation  of  a  public  privilege  by  a 
permit  holder  if  inimical  to  the  interests  of  the  public. 

A  permit  or  license  to  operate  a  taxicab  in  a  municipal- 
ity is  a  privilege  which  may  be  granted  or  withheld  by  the 
municipality  in  its  discretion  in  the  exercise  of  its  police 
power  without  violating  either  the  due  process  clause  or  the 
equal  protection  clause  of  either  the  state  or  federal  con- 
stitutions.  And  since  a  municipality  has  the  power  to 
prohibit  entirely,  it  may  condition  the  exercise  of  such 
privilege  upon  such  conditions  as  it  deems  fit.   (Buck  v, 
Kuykendall,  267  U.S.  307,  314;  Packard  v.  Banton,  2r4  U.S.  140, 
144-145;  Fn  re  Petersen.  51  Cal.2d  177,  182-183;  7  McQuillin, 
Municipal  Corporations  (3rd  Ed,),  §24,  661.)   In  People  v. 
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GalgTw,  24  Cal,App.2d  Supp.  770,  the  rationale  for  designating 
a  permit  or  license  as  a  privilege  is  stated  as  follows  (p.  775): 

"Streets  and  highways  are  for  the  use  of  the 
traveling  public,  and,  as  members  of  the  public, 
all  persons  in  like  situation  have  equal  rights  to 
use  the  streets  and  highways  in  a  reasonable 
manner  in  the  customary  way.   (13  Cal.  Jur,  371.) 
Howe ve r ,  the  common  right  to  use  streets  in  the 
ordinary  way  is  quite  different  from  the  right  to 
use  them  as  a  plCgce'^F^'business  for  private  gain. 
Ordinary  usage  is  the  right  of  all,  out  there  is 
no  vested  or  cons titutional  right  to  subject  "a 
stree"t~to  the  "conHact  of  private  business.   Such 
use^'when  authorized,  is  a  Special" or  extraorcTinary 
privilege,  ft  is  an  added  easement  or  burden  on  the 
street,  and  is  not  comparable  to  the  right  to  con- 
duct lawful  business  on  private  property.   Use  of  a 
public  street  for  private  enterprise  may  under  some 
circumstances  redound  to  the  public  good;  but  never- 
theless it  is  a  special  privilege  peculiarly  subject 
to  regulation,  and  one  which  may  be  granted  on  reas- 
onable terms  or  entirely  withheld."   (Emphasis  added.) 

Moreover,  a  permit  or  license  regulatory  in  nature  is  a 
personal  privilege  to  be  carried  on  by  the  permittee  and  is  not 
transferable  if  no  law  authorizes  its  transfer,   (31  Cal.  Jur.  2d, 
§5.)  Additionally,  a  pe  miit  or  license  may  be  expressly  made 
nontransferable.   (City  and  County  of  Denver  v.  Thrailkill, 
244  P,2d  1074,  10777) 

Therefore,  in  granting  taxicab  permits  permitting  the 
holder  the  privilege  of  the  use  of  public  property  for  private 
gain  and  where  transfer  could  be  prohibited  in  its  discretion, 
the  Board  of  Supervisors  may,  if  it  determines  it  to  be  in  the 
public  interest  in  the  operation  of  the  taxicab  industry, 
condition  the  transfer  of  permits  upon  the  requirement  that 
the  transferor-permittee  not  make  a  profit  on  the  permit.   Even 
Hanlon  v.  Eshleman,  169  Cal.  200,  cited  in  Yellow  Cab's  letter, 
states  that  the  regulatory  agency  there  was  authorized  to 
prevent  an  owner  of  a  public  utility  from  disposing  of  it 
where  such  disposition  would  not  safeguard  the  :interests  of 
the  public. 

The  California  Supreme  Court  has  stated  that  a  taxicab 
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is  a  public  utility  by  virtue  of  being  a  common  carrier  and 
subject  to  local  control  and  regulation,   (In  Re  Martinez,  22 
Cal.  2d  259,  261.) 

The  proposed  amendment  to  Section  1079.1  does  not  violate 
the  equal  protection  clause  of  the  Fourteenth  Amendment  of  the 
U.  S,  Constitution  as  it  is  reasonable  to  place  the  licensing 
of  taxicabs  in  a  separate  class.   (9  McQuillin,  Municipal 
Corporations,  (3d  Ed.)  §26.177.)  Applicable  here  is  the  state- 
ment of  the  court  in  In  re  Cardinal.  170  Cal.  519,  521,  in 
disposing  of  the  same  contention  as  to  the  licensing  and  regu- 
lation of  jitneys: 

"It  cannot  successfully  be  disputed  that  the  city  and 
county  of  San  Francisco  has  the  right,  in  the  exercise 
of  its  police  power,  to  enact  such  reasonable  regula- 
tions for  the  safety  of  the  public  as  are  not  in  con- 
flict with  general  laws,  to  regulate  the  use  of  vehicles 
on  its  public  streets.  While  in  doing  this  it  may  not 
arbitrarily  discriminate  against  any  species  of  vehicles, 
it  may  classify  vehicles  for  the  purpose  of  regula- 
tion in  such  manner  as  is  reasonable,  in  view  of  the 
character  and  manner  of  use  and  the  danger  to  the 
public  to  be  apprehended,  and  such  classification 
must  be  upheld  by  the  courts  unless  it  is  manifestly 
unreasonable  or  arbitrary.  No  reasonable  person 
will  dispute  the  proposition  that  in  view  of  many 
circumstances  peculiar  to  automobiles  and  their  use, 
regulations  specially  applicable  thereto  will  be 
sustained.  And  it  is  manifest  th't  as  to  automobiles, 
there  may  be  circumstances  existing,  by  reason  of  the 
manner  and  character  of  their  use  on  the  streets, 
that  will  warrant,  in  the  interest  of  the  safety  of 
the  public,  special  regulations  as  to  those  used  for 
a  particular  purpose  and  in  a  particular  way.  The 
only  limitation  in  the  matter  of  any  such  classifi- 
cation is  that  the  same  must  be  reasonable — that' 
there  is  some  difference  between  the  vehicles  embraced 
in  the  class  attempted  to  be  created,  and  other 
vehicles,  that  bears  a  proper  relation  to  the  regu- 
lations prescribed  for  those  coming  within  the  class. 
If  the  classification  is  reasonable,  including  all 
that  may  fairly  be  said  to  be  similarly  situated  and 
affecting  alike  all  of  those,  there  is  no  forbidden 
discrimination.  The  question  of  classification  is 
primarily  one  for  the  legislative  power,  to  be 
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determined  by  it  in  the  light  of  its  knowledge  of  all 
the  circumstances  and  requirements,  the  presumption 
in  the  courts  is  in  favor  of  the  fairness  and  correct- 
ness of  the  determination  by  the  legislative  depart- 
ment, and  the  courts  are  not  privileged  to  overturn 
that  determination  unless  they  can  plainly  see  that 
the  same  was  without  warrant  in  the  facts.   This  is 
but  a  statement  of  well  settled  doctrines  applicable 
in  considering  such  questions  as  the  one  before  us. 
Applying  them  here,  we  entertain  no  doubt  whatever 
as  the  power  of  the  board  of  supervisors  of  the  city 
and  county  of  San  Francisco  to  make  special  regula- 
tions relating  to  the  use  on  the  streets  of  such 
vehicles  as  are  described  in  section  1  of  the  ordinance, 
and  therein  termed  jitney  busses.  ,  ,  .  " 

Factually,  there  are  differences  between  permits  for 
taxicabs  and  other  vehicles  for  hire  and  most  other  permits 
issued  by  the  City.   The  most  glaring  difference  is  that  the 
other  permits  regulate  activities  on  or  use  of  private  property 
and  do  not  permit  the  use  of  public  property  for  private  gain. 
Most  of  the  other  permits,  if  not  all,  are  not  issued  on  a 
limited  basis;  that  is,  issued  only  where  public  necessity 
and  convenience  are  found.  And  most  of  the  other  permits  are 
nontransferable. 

Additionally,  the  proposed  amendment  to  Section  1079.1 
will  apply  to  all  members  of  the  class  (taxicab  permit  holders) 
equally  without  regard  or  distinction  with  respect  to  the  cost 
of  the  permits  to  the  permittees.   Whether  this  amendment  is 
in  fact  directed  at  a  particular  taxicab  operator  is  a  matter 
for  the  legislative  body  to  determine  in  its  consideration 
and  enactment  or  rejection  of  the  proposal. 

Article  4,  Section  16  of  the  California  Constitution 
relating  to  the  prohibition  against  the  enactment  of  local  or 
special  statute  is  not  applicable  here  because  it  only  applies 
to  the  Legislature  as  it  appears.   Article  4  is  concerned  only 
with  the  Legislature  and  its  powers  and  duties.   Section  16  is 
the  successor  to  Section  25  of  Article  4  which  began  "The 
Legislature  shall  not  pass  local  or  special  laws  ..." 
Furthermore,  municipal  ordinances  regulating  taxicabs  within 
its  boundaries  where  permitted  by  state  law,  as  here,  is  not 
void  as  special  legislation  or  as  suspending  the  operation  of 
general  law.   (7  McQuillin,  Municipal  Corporations  (3rd  Ed.), 
§24,  665.) 
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The  general  rule  is  that  a  license  or  permit  is  not  a 
contract  and  creates  neither  contract  nor  property  rights.   It 
is  merely  a  temporary  permit  to  do  what  would  otherwise  be 
unlawful.   It  is  not  a  property  right  in  any  constitutional 
sense.   (9  McQuillin, Municipal  Corporations,  §2S1A.)  This 
is  also  the  rule  in  California.   In  In  re  Carlson.  87  Cal. 
App.  584,  the  court  states  that  permits  to  engage  in  gain- 
ful occupations  are  not  contracts,  create  no  vested  rights 
and  the  regulations  prescribed  may  subsequently  be  modified, 
or  new  conditions  imposed,  whenever  the  public  lTit:«r»st 
requires  (p.  588). 

In  Rosenblatt  y.  California  State  Board  of  Pharmacy. 
69  Cal,  App. 2d  69,  a  holder  of  a  license  complained  of  regula- 
tory  laws,  passed  subsequent  to  the  granting  of  his  license, 
which  eliminated  certain  previously  existing  incidents  of  the 
license.  His  contention  that  his  license  created  vested 
rights  which  could  not  constitutionally  be  taken  away  by 
subsequent  legislation  was  rejected: 

•'The  general  rule,  established  by  the  great 
weight  of  authority,  appears  to  be  that  a  license 
from  the  State  issued  in  the  exercise  of  its 
police  power,  permitting  the  doing  of  that  which 
without  the  license  would  be  unlawful,  is  not  a 
contract  and  does  not  convey  a  vested  right  (citing 
cases) . 

"A  license  has  none  of  the  elements  of  a 
contract  and  does  not  confer  an  absolute  right 
but  a  personal  privilege  to  be  exercised  under 
existing  restrictions  and  such  as  may  thereafter 
be  reasonably  imposed. 

"No  person  can  acquire  a  vested  right  to 
continue,  when  once  licensed,  in  a  business,  trade 
or  occupation  which  is  subject  to  legislative 
control  under  the  police  powers."  (p.  74) 
(emphasis  added.) 

The  rule  that  permits  or  licenses  issued  in  the  exercise 
of  the  police  power  involve  no  contract  or  property  right  is 
particularly  applicable  in  the  case  of  permits  to  operate  motor 
vehicles.  Watson  v.  State  Division  of  Motor  Vehicles.  212  Cal. 
279,  settled  that  issue.  In  that  decision,  the  Legislature  was 
held  free  to  add  substantial  burden  and  restrictions  on  outstand- 
ing permits  to  operate  motor  vehicles,  the  court  stating  that 
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the  operation  of  motor  vehicles  in  public  places  "is  not  a 
natural  and  unrestricted  right,  but  a  privilege,"  (p.  283.) 

Within  this  wide  range  of  power,  the  Board  of  Supervisors, 
in  its  legislative  discretion,  certainly  can  make  taxicab  per- 
mits transferable  only  upon  certain  conditions,  since  that 
would  in  no  way  hinder  present  permit  holders  from  continuing 
to  operate  their  taxicabs. 

Oceanic  Oil  Corp.  v.  Santa  Barbara,  85  Cal.  App.  2d  776, 
mentioned  in  Yellow  Cab's  letter,  is  not  applicable  to  the 
instant  type  of  permit,  for  involved  there  was  the  right  to  do 
a  lawful  act  on  private  property  at  the  time  of  issuance.  This 
distinction  is  clearly  pointed  out  in  In  re  Mares , 75  Cal.  App,  2d 
798,  801,  (right  to  solicit  magazine  subscriptions  on  the  street) 
where  the  court  states  that  there  is  no  vested  ri^ht  to  do 
business  upon  the  public  streets. 

It  is  suggested  that  there  was  an  implied  contract  created 
upon  the  issuance  of  the  permits  under  the  existing  ordinance 
and  that,  therefore,  the  proposed  amendment  of  Section  1079.1 
would  be  in  violation  of  the  constitutional  prohibition  against 
the  impairment  of  contract.  This  contention  has  been  shown 
to  be  invalid  by  the  cases  immediately  above  which  clearly 
state  no  contract  rights  were  created  by  the  giving  of  the 
permits. 

Moreover,  the  constitutional  prohibition  against  the 
passage  of  laws  impairing  contractual  obligations  is  subject 
to  an  important  qualification.  Contractual  rights  are  held, 
like  all  other  forms  of  property,  subject  to  the  valid  exercise 
of  the  police  power.   (De  Haviland  v.  Warner  Bros.  Pictures, 
67  Cal.  App. 2d  225,  235,  236.)  The  consequence  of  this  exccp- 
tion  is  that  even  if  there  were  an  express  contract  granting 
the  right  to  do  business  on  the  public  streets,  such  contract 
would  have  no  force  as  against  future  exercise  of  the  police 
power.   (Laurel  Hill  Cemetery  v.  City  and  County,  152  Cal.  464 
475.)   Or  stated  in  another  manner,  a  municipality  cannot 
contract  away  its  police  power.   (Mott  v.  Kline,  200  Cal.  434, 
446.) 

For  the  foregoing  reasons  it  is  suggested  to  the  Committee 
that  it  is  legally  permissible  for  the  Board  of  Supervisors  to 
enact  the  proposed  amendment  to  Section  1079.1  if  in  the  exercise 
of  its  legislative  discretion  under  all  of  the  circumstances 
then  before  it,  it  so  determines. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 
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Francis  J,  Curry,  M.D. 
Director  of  Public  Health 
101  Grove  Street 
San  Francisco,  California  94102 

Subject:  Duty  of  Health  Department  to  Reemploy 

Public  Health  Nurse  Previously  Terminated 
in  Probation  Period 

Dear  Dr.  Curry: 

You  have  asked  whether  you  are  required  to  reemploy 
a  Public  Health  Nurse  previously  terminated  by  you  for  unsatis- 
factory performance  during  her  probationary  period.   The  cir- 
cumstances upon  which  you  base  your  inquiry  are  that  a  Public 
Health  Nurse  for  the  Department  of  Public  Health  was  evaluated 
by  her  immediate  supervisors  and  the  Director  of  the  Bureau 
of  Public  Health  Nursing  as  performing  unsatisfactorily  in 
her  position  during  her  probationary  period.   Consequently, ^ 
you  terminated  her.   However,  upon  review  by  the  Civil  Service 
Commission  of  her  termination,  the  Civil  Service  Commission 
reversed  your  determination  and  restored  her  name  to  the  civil 
service  list  of  eligibles  for  Public  Health  Nurse.   Now ,  _  she 
has  been  certified  for  employment  in  your  department  again 
to  fill  a  vacancy  in  the  position  of  Public  Health  Nurse. 

Under  Charter  Section  8.340  the  probationary  period  for 
employment  in  a  permanent  civil  service  position  is  six  months. 
At  any  time  during  that  period  the  appointing  officer  can 
terminate  the  employment  upon  giving  written  notice  of  such  ter- 
mination to  the  employee  and  to  the  Civil  Service  Commission, 
specifying  the  reasons  for  such  termination.   The  Civil  Service 
Commission  has  the  discretion  to  declare  such  person  dismissed 
or  may  return  the  employee  to  the  list  of  eligibles  for  further- 
appointment  under  such  conditions  as  the  Civil  Service  Commission 
may  deem  just.   The  decision  of  the  Civil  Service  Commission 
is  final. 
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From  the  recitation  of  facts  in  your  letter  it  appears 
that  the  procedure  required  in  Charter  Section  8.340  was 
followed  and  the  Civil  Service  Commission  returned  the  subject 
employee  to  the  eligible  list  for  Public  Health  Nurse  for 
further  appointment  from  that  list.   However,  your  letter  does 
not  indicate  whether  any  conditions  were  imposed  upon  such 
reappointment.   So  it  will  be  assumed  that  no  condition  for 
reappointment  to  the  Department  of  Public  Health   from  the 
civil  service  list  of  eligibles  for  Public  Health  Nurse  was 
imposed. 

Where  supervisory  personnel  under  you  evaluate  a  sub- 
ordinate employee  as  performing  unsatisfactorily  in  the 
employee's  probationary  period  and  communicate  it  to  you,  you 
as  appointing' officer  under  the  Charter,  if  you  find  the^ 
evaluation  to  be  substantiated,  may  terminate  the  probationary 
employee.   In  the  matter  of  your  inquiry,  this  was  apparently 
the  procedure  followed. 

However,  under  Charter  Section  8.340,  it  is  the  Civil 
Service  Commission  that  makes  the  final  determination  upon  its 
review  of  the  action  of  the  appointing  officer.   Said  Comm- 
ission is  the  final  judge  of  the  competency  of  employees  to 
occupy  positions  in  the  classified  service  of  the  City.   But 
in  its  final  action  the  Civil  Service  Commission  may  not  re- 
instate a  terminated  probationary  employee  but  may  only 
return  that  employee  to  the  civil  service  list  of  eligibles 
for  further  appointment.   That  is  what  was  done  here. 

Under  Charter  Section  8.329  whenever  there  is  a  vacancy 
in  a  position  and  the  appointing  officer  requisitions   the  Civil 
Service  Commission  to  fill  it,  the  Civil  Service  Commission 
must  certify  to  the  appointing  officer  for  appointment  to  the 
position  the  person  standing  highest  on  the  list.   From  the 
circumstances  related  in  your  letter  it  appears  that  the  prev- 
iously terminated  Public  Health  Nurse  is  at  the  top  of  the 
eligible  list  and  was  certified  to  you  for  appointment  when 
requisition  was  made  for  a  Public  Health  Nurse.   Consequently, 
you  are  required  to  reemploy  said  Public  Health  Nurse  in  the 
position  for  which  requisition  was  made  and  she  again  commences 
her  employment  as  a  probationary  employee,  subject  to  evalua- 
tion during  the  probationary  period  with  respect  to  permanency. 
However,  evaluation  of  performance  must  be  based  upon  the  new 
probationary  period. 

In  this  particular  situation  you  have  indicated  great 
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doubt  about  the  employee's  professional  competence  and  suggest, 
if  you  are  required  to  reemploy  her,  that  you  permit  the  employee 
to  remain  at  home  on  salary.   This  is  not  permissible  under 
Section  8.400(g)  of  the  Charter  which  prohibits  the  payment 
of  an  employee  for  a  greater  time  than  that  covered  by  actual 
service. 

Under  State  law,  the  practice  of  nursing  is  prohibited 
unless  licensed  by  the  Board  of  Nursing,  Education  and  Nurse 
Registration  (see  §2732,  Bus.  and  Prof.  Code).   Therefore, 
with  respect  to  the  position  which  is  the  subject  of  your  inquiry, 
the  Civil  Service  Commission  has  undoubtedly  required  the  pos- 
ession  of  a  nursing  license.   This  license  is  held  subject  to 
the  rules  and  regulations  of  the  State  board  who  may  discipline 
a  licensee  to'the  extent  of  revoking  the  license.   (§2959, 
Bus.  and  Prof.  Code.)   Discipline  may  be  imposed  for  incompetence 
or  gross  negligence  in  carrying  out  usual  nursing  functions. 
(§2761,  Bus.  and  Prof.  Code.)   However,  any  action  with  respect 
to  a  licensee  would  be  pursuant  to  the  administrative  procedures 
of  the  State  board  and  independent  of  any  action  by  you  or  the 
Civil  Service  Commission  with  respect  to  City  employment. 

Disciplinai^  action  of  suspension  or  revocation  by  the 
State  board,  while  separate  £rd  independent  of  City  employment, 
would  affect  City  employment  where  a  license  is  required  as 
a  qualification  for  said  employment  and  the  duties  of  the  pos- 
ition involve  nursing  practice.   In  the  case  of  the  position 
of  Public  Health  Nurse,  if  the  nursing  license  of  a  person 
holding  such  position  were  suspended  or  revoked  by  the  State 
board,  the  employment  of  such  a  person  as  a  Public  Health  Nurse 
would  have  to  be  terminated  for  lack  of  qualification. 

You  are  so  advised. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Philip  J.  Siggins 

Executive  Director 

Board  of  Permit  Appeals 

252  City  Hall 

San  Francisco,  California  94102 

Subject:    Board  of  Permit  Appeals'  Jurisdiction  to 
Consider  Issuance  of  Permit  of  Occupancy 

Dear  Mr.  Siggins: 

You  ask  whether  the  Board  of  Permit  Appeals  has  juris- 
diction to  consider  a  protest  appeal  against  the  issuance  of 
a  Permit  of  Occupancy  for  a  new  apartment  building  --  a  Group 
H  occupancy  under  the  provision  of  the  San  Francisco  Building 
Code. 

Section  306.3  of  the  Building  Code  clearly  considers  a 
permit  of  occupancy  for  Group  H  occupancies  to  be  separate  from 
the  certificate  of  completion  and  occupancy  referred  to  in 
Section  306C. 

Section  3.651  of  the  Charter  of  the  City  and  County  of 
San  Francisco  provides  in  material  part: 

".  .  .  any  person  who  deems  that  his  interests 
or  property  or  that  the  general  public  interest 
will  be  adversely  affected  as  the  result  of 
operations  authorized  by  or  under  any  permit  or 
license  granted  or  issued  by  any  department, 
may  appeal  to  the  board  of  permit  appeals.   Such 
board  shall  hear  the  applicant  ..." 

The  answer  to  your  question  is,  therefore,  that  the 
Board  does  have  jurisdiction  to  consider  the  matter  of  the  issu- 
ance of  a  permit  of  occupancy  for  a  new  apartment  building. 

Your  second  question  is  whether  it  is  within  the  juris- 
diction of  the  Board  to  deny  the  Permit  of  Occupancy,  based  upon 
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a  consideration  of  the  sufficiency  of  a  retaining  wall  on  the 
subject  property. 

Again,  Charter  Section  3.551  provides  that: 

"After  such  hearing  and  such  further  con- 
sideration as  the  board  may  deem  necessary, 
it  may  concur  in  the  action  of  the  depart- 
ment. .  .  ,  or,  by  the  vote  of  four  members, 
may  overrule  the  action  of  such  department  ,  .  .  ' 

If  the  Board  finds  that  the  retaining  wall  is  in  fact 
inadequate  and  if  it  further  finds  that  an  inadequate  retaining 
wall  would  have  been  sufficient  grounds  for  the  Department  of 
Public  Works  to  have  denied  issuance  of  the  Permit  of  Occupancy, 
then  the  Board  may  properly  overrule  the  Department  of  Public 
Work's  issuance  of  the  permit. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Donald  M.  Scctt,  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:   Computation  of  Seniority  in  Making 
Temporary  Appointments  to  Vacancies 
in  Higher  Ranks 

Dear  Chief  Scott: 

This  is  in  reply  to  your  request  as  to  the  proper  proce- 
dure in  determining  seniority  for  making  limited  tenure  appoint- 
ments or  assignments  on  a  like  work-like  pay  basis  to  the  Q80 
Captain  rank. 

Limited  tenure  appointments  are  authorized  by  Section 
8.331  of  the  Charter.   Such  appointments  shall  be  made  only 
when  eligibles  are  not  available  for  appointment  from  registers 
established  through  regular  examination  procedures.  The  appoint' 
ments  may  continue  only  until  registers  of  eligibles  are  estab- 
lished. 

The  procedure  for  making  limited  tenure  appointments  is 
provided  in  Section  19.11  of  the  Civil  Service  Rules.   It 
provides  in  part  as  follows: 

"1,   The  appointing  officer  shall  appoint  the 

employee  with  the  highest  seniority  in  the 
department  from  the  designated  next  lower 
rank(s)  who  will  accept  such  appointment 
and  meets  the  minimum  requirements  ..." 

Section  2.27  of  the  Civil  Service  Rules  defines  "seniority"  as 
follows : 

"Seniority  in  a  class  is  calculated  from  the 
date  the  employee  was  first  reported  on  the 
timeroll  as  working  (exclusive  of  military  leave 
provisions  and  lay  off)." 
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The  Police  Conimission  and  the  San  Francisco  Police 
Officers  Association  have  entered  into  a  Menaorandum  of  Under- 
standing wherein  it  is  provided  that  temporary  assignments 
to  a  higher  rank  on  a  like  work-like  pay  basis  shall  not  entitle 
the  member  to  seniority  rights,  promotional  advantage  or  any 
other  benefit  excepting  compensation  for  actual  work  performed. 
The  Memorandum  provides  in  Section  20  at  page  23  as  follows: 

"3.   Temporary  assignment  to  a  higher  rank  as 

set  forth  in  the  department  like  work-like 
pay  policy,  shall  not  be  a  basis  for  the 
accumulation  of  any  seniority  rights,  pro- 
motional advantage,  or  any  other  benefit 
excepting  compensation  for  actual  work  per- 
formed." 

Additionally,  Section  2,  subparagraph  2  of  said  Memoran- 
dum of  Understanding  specifically  provides  that  "nothing  con- 
tained herein  shall  or  is  intended  to  supersede  present  or 
subsequent  ordinances  and  or  charter  provisions  governing 
employer-employee  relations  of  the  City  and  County  of  San 
Francisco, " 

The  Civil  Service  Commission  is  empowered  to  enact  rules, 
to  carry  out  the  Civil  Service  provisions  of  the  Charter  which 
rules  shall  govern  appointments  and  filling  of  positions  on  a 
temporary,  seasonal  and  permanent  basis  (3,661  Charter),   The 
Commission  has  enacted  rules  providing  that  the  employee  with 
the  highest  seniority  in  the  next  lower  rank  is  entitled  to  a 
limited  tenure  appointment  (§19.11)l  and  such  seniority  is  to 
be  calculated  from  the  date  the  employee  was  first  reported 
on  the  time  roll  as  working  (§2.27).   These  rules  supersede  the 
provisions  of  the  Memorandum  of  Understanding  because  they  were 
enacted  in  accordance  with  specific  statutory  authority. 

Therefore,  it  is  my  opinion  that  a  limited  tenure  appoint- 
ment  should  be  offered  to  the  member  of  the  next  lower  rank  who 
has  the  highest  seniority  which  is  calculated  by  counting  his 
permanent  service,  limited  tenure  service  and  like  work-like 
pay  service  in  that  rank. 

Since  the  Charter  and  the  Civil  Service  Rules  do  not 
provide  for  the  method  of  appointing  members  on  a  like  work -like 
pay  basis,  you  can  make  such  appointments  in  accordance  with 
your  established  policy  and  procedure  in  those  matters. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 
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August  17,  1973 
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Mr.  Bernard  A.  Orsi 

General  Manager,  Personnel 

Civil  Service  Coimnission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:  Entitlement  to  Payment  of  Accumulated 
Sick  Leave  for  Part-Time  Employees 
Who  We  Retired  For  Age  But  Are  Not 
Members  of  Retirement  System 

Dear  Mr.  Orsi: 

This  is  in  response  to  your  request  for  opinion 
whether  part-time  permanent  employees  in  Class  2614  School 
Lxmchroom  Helpers  are  entitled  to  payment  of  acctjmulated  and 
unused  sick  leave  credits  under  Section  23.14.1  of  the  Civil 
Service  Rules.  The  employees  were  working  under  permanent 
exempt  appointments  ($8. 300(a) (2) ,  Charter)  and  were  excluded 
from  membership  in  the  Retirement  System. 

Section  8.363  of  the  Charter  directs  the  Civil  Service 
Commission  to  enact  rules  governing  leaves  of  absence  due  to 
illness  or  disability.  Rule  23  of  the  Civil  Service  Rules  pro- 
vides sick  leave  with  pay  for  officers  and  employees  of  the  City 
and  County  and  noncertificated  employees  of  the  San  Francisco 
Unified  School  District.  The  rule  is  not  limited  to  fxill-time 
employees  and,  thus,  part-time  employees  accumulate  sick  leave 
credits  on  a  pro  rata  basis.   The  subject  part-time  employees 
of  the  school  district  accumulated  sick  leave  credits  vmder 
Rule  23. 

It  is  my  understanding  that  each  of  the  subject 
employees  was  65  years  or  older.  The  Board  of  Education  enacted 
Resolution  212-12V6  which  provided  as  follows: 

"Resolved:  That  the  following  2614  School 
Lvmchroom  Helpers,  Civil  Service  Exempts,  on 
permanent  duty,  schools  shown,  be  released 
effective  dates  shown,  due  to  having  reached 
retirement  age." 


'U 
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Section  23.14.1  of  the  Civil  Service  Rules  provides  in 
relevant  part: 

"DISPOSITION  OF  SICK  LEAVE  BALANCE  REMAINING 
AT  TIME  OF  RETIREMENT  OR  DEATH  OR  SEPARATION 
CAUSED  BY  INDUSTRIAL  ACCIDENT.   ("Employee"  means 
officer  or  employee^) 

"Sick  leave  remaining  to  the  credit  of  an 
employee  \ipon  the  effective  date  of  his  retire- 
ment for  service  or  disability,  .  .  .  shall  be 
disposed  of  as  follows: 

*  *  *  * 

"The  enactment  of  this  section  is  net  intended 
to  constitute  additional  compensation  .  .  .  but  is 
reimbursement  for  accumulated  sick  leave  to  the 
credit  of  the  employee  and  to  which  he  would  have 
been  entitled  if  he  had  not  retired,  separated  or 
died," 

The  question  presented  is  whether  these  employees  who  are 
not  members  of  the  Retirement  System  are  deemed  retired  \inder  the 
circxsnstances  of  this  case  and  entitled  to  payment  of  accumulated 
sick  leave  under  Section  23.14.1  of  the  Civil  Service  Rules. 

The  subject  employees  were  "retired"  because  of  age  by 
resolution  of  the  Board  of  Education.  Even  though  such  employees 
were  not  members  of  the  Retirement  System,  they  were  retired  in 
the  popular  sense  of  the  word  in  that  they  were  precluded  from 
further  work  by  having  reached  "retirement  age."  The  employees 
were  permanent  employees  and  could  not  be  terminated  except  for 
cause  and  after  a  hearing.   (§8.341,  Charter.)   Such  procedure  was 
not  followed  but  rather  the  Board  of  Education  adopted  a  resolu- 
tion "retiring"  the  employees.  It  appears  all  of  the  employees 
would  have  continued  working  had  not  the  Board  "retired"  them. 

The  intent  of  Section  23.14.1  is  to  pay  accumulated  sick 
leave  to  employees  who  leave  City  service  due  to  retirement,  in- 
dustrial disability  or  death.  Excluded  from  the  benefits  of  that 
section  would  be  those  employees  who  voluntarily  resign  or  who  are 
dismissed  for  cause.  The  subject  employees  neither  resigned  vol- 
untarily nor  were  they  terminated  for  cause.   It  is  therefore  my 
opinion  that  the  subject  employees  were  "retired"  due  to  age  by 
action  of  the  Board  of  Education;  and,  under  the  circxmstances  of 
this  case,  their  "retirement"  entitles  them  to  accrued  sick  leave 
credits  in  accordance  with  Section  23.14.1  of  the  Civil  Service 
Rules. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.    73-106 


August  21,    1973 
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Keith  P.  Calden,  Chief 

San  Francisco  Fire  Department 

260  Golden  Gate  Avenue 

San  Francisco,  California 

Subject:  Appointment  of  Eligibles  on  H-30  Captain 
List  to  Replace  Limited  Tenure  Appointees 
on  Disability  Leave 

Dear  Chief  Calden; 

This  is  in  response  to  your  request  for  opinion  con- 
cerning the  appointment  of  eligibles  on  the  H-30  Captain's  list 
to  fill  vacancies  in  that  rank.  You  advise  that  the  previous 
Captain's  list  was  exhausted  on  July  1,  1972,  and  that  you  had 
to  make  temporary  appointments  to  that  rank.  Four  of  the  tempo- 
rary occupants  in  the  Captain  rank  were  injured  on  duty  and  are 
now  on  disability  leave  receiving  compensation  as  Captains  in 
accordance  with  Section  8.515  of  the  Charter. 

You  ask  whether  four  temporary  Captains  on  disability 
leave  can  be  returned  to  their  permanent  H-20  Lieutenant  rank 
and  whether  four  eligibles  on  the  ciorrent  H-30  Captain  list  can 
be  appointed  as  permanent  Captains. 

It  is  assxmed  that  the  four  temporary  Captains  received 
limited  tenure  appointments  to  that  rank.  Limited  tenure 
appointments  are  made  when  eligibles  are  not  available  for 
appointment  from  registers  established  through  regular  civil 
service  examinations  and  such  appointments  "may  continue  only 
imtil  registers  of  eligibles  are  established  through  the  regular 
examination  procedure  .  .  ."  (§8.331,  Charter.)  Therefore,  the 
foxir  limited  tenure  appointments  to  the  Captain  rank  could  con- 
tinue only  until  the  current  H-30  Captain  list  was  adopted.  At 
that  time,  the  eligibles  on  the  list  were  entitled  to  be  certi- 
fied to  the  Captain  rank  on  a  permanent  basis  (§8.329,  Charter) 
and  the  four  limited  tenure  Captains  would  retxim  to  their 
permanent  Lieutenant  rank. 
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The  four  limited  tenure  Captains  who  were  incapacitated 
in  the  performance  of  their  duties  as  a  Captain  are  entitled  to 
receive  disability  benefits  equal  to  and  in  lieu  of  their  salary 
as  Captain  for  a  period  not  exceeding  twelve  months.   (§8.515, 
Charter.)  This  right  continues  during  the  period  of  the  dis- 
ability even  though  they  are  no  longer  entitled  to  "occupy"  the 
Captain  rank  by  virttie  of  being  replaced  by  a  regular  civil 
service  eligible. 

Therefore,  it  is  my  opinion  that  the  four  highest 
eligibles  on  the  current  H-30  Captain's  list  are  entitled  to  be 
certified  to  the  positions  now  occupied  by  the  four  limited 
tenure  Captains  who  are  on  disability  leave;  and  the  four  limited 
tenure  Captains  will  revert  to  their  permanent  rank  as  H-20 
Lieutenants.  The  four  limited  tenure  Captains  should  continue  to 
receive  disability  benefits  for  the  period  of  their  disability, 
not  to  exceed  one  year  based  on  a  Captain's  salary  even  though 
they  have  returned  to  their  permanent  Lieutenant  rank. 

You  have  also  asked  how  will  the  pension  rights  of  the 
four  limited  tenure  Captains  be  affected  and  if  they  are  on  dis- 
ability leave  for  one  year,  will  they  receive  a  pension  as  a 
Captain? 

Members  of  the  Fire  Department  who  retire  for  service 
or  disability  receive  a  retirement  allowance  based  on  a  percent- 
age of  their  "final  compensation."  (§8,547,  Charter.)  That 
"final  compensation"  is  the  monthly  compensation  earned  at  time 
of  retirement  at  the  rate  of  remxmeration  attached  at  that  time 
to  the  rank  held  by  said  member  for  at  least  one  year  immediately 
prior  to  retirement,   (§8.545,  Charter.)  A  person  assigned  do 
perform  the  duties  of  a  higher  rank  and  receiving  the  salary  of 
that  higher  rank  "holds"  that  rank  for  the  purpose  of  determin- 
ing his  "final  compensation"  for  retirement  allowance.   (See 
City  Atty.  Ops.  71-1  and  71-7.)  Therefore,  it  is  my  opinion 
that  if  the  four  limited  tenure  Captains  receive  the  salary  of 
the  Captain  rank  for  at  least  one  year  immediately  prior  to  their 
retirement  for  service  or  disability,  they  would  be  entitled  to 
a  retirement  allowance  based  upon  the  salary  of  a  H-30  Captain. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  73-107 


August  21,  1973 
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Honorable  Dianne  Felnsteln 

Board  of  Sx:q>ervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Preferential  Parking  in  Favor  of 

Neighborhood  Merchants  and  Residents 

Dear  Supervisor  Feinstein: 

This  letter  is  in  response  to  your  inquiry  of  March  6, 
1973,  concerning  the  legality  of  the  City  and  County  of  San 
Francisco  creating  by  ordinance  a  scheme  of  neighborhood  prefer- 
ential parking.  Such  a  system  would  grant  to  residents  and  mer- 
chants of  certain  designated  areas  exemption  from  on- street  park- 
ing restrictions  otherwise  applicable  to  all  motor  vehicle 
parking  within  the  affected  areas.  With  your  letter  you  attached 
an  Opinion  froa  the  Legislative  Counsel  of  the  State  of 
California  which,  in  effect,  held  that  such  a  preferential  park- 
ing system  for  certain  residents  and  merchants  would  violate  the 
14th  Amendment  to  the  Constitution  of  the  United  States  which 
provides  that  no  state  shall  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws,  and  Section  21  of 
Article  1  of  the  State  of  California  Constitution  which  pro- 
hibits the  granting  of  special  privileges  or  immunities  to 
citizens,  or  classes  of  citizens,  which  are  not  granted  to  all 
citizens.  Also,  the  Attorney  General  of  the  State  of  California 
has  held  that  such  a  preferential  parking  system  would  be  invalid 
in  Attorney  General's  Opinion  No.  67-65,  dated  May  3,  1967. 

You  are  advised  that  I  agree  with  the  opinions  of  the 
Legislative  Counsel  and  the  Attorney  General  and  that  I  affirm 
the  conclusions  expressed  in  prior  City  Attorney  Opinions  on  this 
subject.  No.  71-67,  dated  September  27,  1971,  and  No.  72-75,  dated 
August  11,  1972,  copies  of  which  are  attached. 

Since  parking  on  city  streets  has  been  declared  a 
matter  of  statewide  concern,  municipalities  may  not  restrict  park- 
ing absent  express  legislative  delegation  of  such  authority. 
Mervynne  V.  Acker,  189  Cal.App.2d  558  (1961).  Vehicle  Code  Sec- 
tlon  ZZ:)0/  Is  such  an  express  authorization  to  local  pviblic 
entities  to  "prohibit  or  restrict  the  parking  or  standing  of 
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vehicles  on  certain  streets.  .  ."  Ptirsuant  to  this  statutory 
authority,  the  City  and  County  of  San  Francisco  has  enacted  such 
restrictions  as  tow-away  zones  and  colored  curb  areas.  Vehicle 
Code  Section  22507*5  further  permits  restriction  of  parking 
between  two  and  six  a.m. ,  while  Section  22508  authorizes  creation 
of  parking  meter  districts. 

However,  despite  statutory  authority  allowing  munici- 
palities to  restrict  parking,  still  such  restrictions  must  be 
reasonable  and  rationally  related  to  some  valid  local  government- 
al purpose.  Certain  classes  of  vehicles  may  be  discriminated 
against  so  long  as  the  discrimination  has  the  proper  rational 
basis.   Thus,  zones  restricting  parking  to  commercial  trucks  and 
vans  serve  both  the  interests  of  the  delivery  companies  and  the 
broader  social  interest  in  facilitating  public  access  to  consumer 
goods.  Such  parking  restrictions  have  been  upheld  as  having  a 
rational  basis.   Hirsh  v.  Oklahoma  City,  94  Okla.  Cr.  249,  234 
P. 2d  925  (1951).  

In  contrast  to  commercial  classification,  the  proposed 
preferential  parking  is  primarily  based  upon  a  classification  of 

residency."  Depending  upon  geographic  location,  a  motorist 
gains  or  loses  certain  parking  privileges.  The  rationale  for 
preferential  parking  thus  centers  on  making  it  easier  for  certain 
vehicle  operators  to  park  in  certain  areas  depending  upon  where 
they  live  or  work.   Under  the  decision  in  Shapiro  v.  Thompson,  394 
U.S.  61  (1969),  this  type  of  legislative  classification  intrtnges 
upon  the  constitutionally  protected  "right  to  travel."  This  fact 
would  then  trigger  a  strict  standard  of  judicial  review  requiring 
that  the  law  or  ordinance  be  necessary  to  serve  a  compelling 

fovemmental  interest,  an  interest  which  could  not  be  served  by 
ess  drastic  means.  While  certain  local  interests  might  theo- 
retically be  put  forward  in  hopes  of  meeting  the  strict  standard 
of  review  set  out  in  Shapiro,  practically  speaking,  such  ration- 
ales would  have  little,  if  any,  chance  of  surviving  legal  attack. 
Thus,  in  State  v.  Whisman.  263  N.E.2d  411  (Ohio,  1970),  the  court 
voided  a  preferential  parking  system  as  xmconstitutional  under  the 
Fourteenth  Amendment,  stating: 

"In  the  instant  case,  however,  no  valid  justi- 
fication for  the  classification  exists.  The  ordi- 
nance merely  grants  a  parking  right  to  residents  in 
contravention  of  the  well  established  rights  of  the 
general  public." 

Therefore,  in  my  opinion,  any  scheme  designed  to  favor 
residents  and  merchants  of  certain  neighborhoods  with  respect  to 
parking  would  be  held  to  be  unconstitutional  as  illegally  dis- 
criminating between  certain  classes  of  motor  vehicle  operators. 
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The  Board  of  Supervisors  is  thus  without  legal  authority  to  enact 
legislation  providing  for  neighborhood  preferential  parking. 

Very  truly  yours. 


THOM^  M.  O'CONNOR 
City  Attorney 
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Mr.  Enmery  Mihaly 

Registrar  of  Voters 

158  City  Hall 

San  Francisco,  California  94102 

Attention:  Mr,  Frank  R.  Quinn 

Chief  Deputy  Registrar  of  Voters 

Subject:  Filing  Fees  -  Waiver  of  if  Candidate 
Without  Fxmds 

Dear  Mr.  Mihaly: 

You  posed  two  questions  in  your  letter  of  August  15, 
1973:  First,  ''Does  the  decision  that  anyone  claiming  to  be  with- 
out funds  to  pay  a  filing  fee  for  a  municipal  office  in  San 
Francisco  still  stand?" 

The  decision  to  which  you  refer  is  Wong  v.  Mihaly.  332 
F.Supp.  165  (1971).  That  opinion  stated,  in  pertinent  part: 

"Ordered  that  the  defendant  Emmery  Mihaly, 
Registrar  of  Voters  of  the  City  and  County  of 
San  Francisco,  his  successors  in  office,  agents, 
employees,  and  all  other  persons  in  active  con- 
cert or  participation  with  him  be,  and  there 
(sic)  are  hereby  permanently  enjoined  from 
enforcing,  following  or  applying,  either 
directly  or  indirectly,  that  certain  portion  of 
Section  175  of  the  Charter  of  the  City  and 
County  of  San  Francisco  which  reads  as  follows: 
'The  candidate  shall  pay  to  the  registrar  at 
the  time  of  filing  his  declaration  of  candidacy 
a  sum  equal  to  two  per  cent  (2%)  of  the  cur- 
rent annual  salary  for  the  office  for  which  he 
is  a  candidate.'  Provided,  however,  that  this 
order  shall  be  applied  only  to  plaintiffs  Wong 
and  Weinstein,  and  to  others  within  the  class 
represented  by  those  named  plaintiffs.  For 
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purposes  of  this  order,  a  person  shall  be 
deemed  to  come  within  the  protected  class  if 
he  attests  to  the  registrar  that  he  is  unable 
to  pay  the  fee  prescribed  by  Section  175." 

Second,  "May  we,  if  such  a  condition  still  exists,  pre- 
pare a  form  or  qtaestionnaire  on  which  such  a  person  claiming  not 
to  have  sufficient  money  to  pay  the  fee  would  be  compelled  to 
list  his  assets?  If  so,  how  far  and  to  what  extent  could  such  a 
form  go?" 

The  above  quoted  language  in  Wong  v.  Mihaly  entitles  any 
person  who  "attests  to  the  registrar  that  he  is  xmable  to  pay"  to 
exemption  from  the  filing  fee. 

You  arc,  therefore,  advised  to  make  available  for  those 
candidates  who  state  that  they  are  not  able  to  pay  the  filing  fee 
a  declaration  of  indigency.  Enclosed  please  find  a  copy  of  a 
declaration  prepared  for  you  after  the  Wong  case. 

Very  truly  yours. 


THOMAS  M.  O'COMOR 
City  Attorney 


Letter  Opinion  No.  73-109 


August  23,  1973 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Legality  of  Assigning  a  Golden  Gate 

Park  Tennis  Court  to  a  Concessionaire 

Dear  Mr.  Dolan: 

This  letter  is  in  response  to  your  inquiry  regarding  the 
legality  of  granting  exclusive  use  of  a  tennis  court  in  Golden 
Gate  Park  during  certain  hours  to  a  concessionaire.  It  is  my 
understanding  that  the  Recreation  and  Park  Commission  is  explor- 
ing the  possibility  of  granting  the  right  and  privilege  to  use  one 
tennis  court  to  a  tennis  professional  for  the  purpose  of  giving 
tennis  lessons  and  instructions.  When  the  tennis  court  is  not 
being  used  for  the  giving  of  lessons  or  instaructions,  it  will  be 
available  for  assignment. 

The  following  sections  of  the  Charter,  quoted  in  part, 
are  applicable  in  answer  to  the  question  posed: 

"3.552  Powers  and  Duties 

"The  recreation  and  park  commission  shall 
have  the  complete  and  exclusive  control,  manage- 
ment and  direction  of  the  parks,  playgrounds, 
recreation  centers  and  all  other  recreation 
facilities,  squares,  avenues  and  grounds  which 
are  in  the  charge  of  commission  on  the  effect- 
ive date  hereof,  or  are  thereafter  placed  in  the 
charge  of  the  commission,  except  as  in  this 
charter  otherwise  provided. 

*  *  *  * 

"It  shall  be  the  policy  of  the  commission 
to  promote  and  foster  a  program  providing  for 
organized  public  recreation  of  the  highest 
standard. 
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"The  commission,  through  the  general 
manager,  shall  utilize  the  property  under  its 
control  and  organize  the  personnel  under  its 
direction,  to  the  end  that  all  functions  of 
the  department  be  performed  with  the  greatest 
possible  efficiency." 

Section  7.403(b) 

"(b)  Except  as  provided  in  subsection  (c) 
the  recreation  and  park  commission  shall  not 
lease  any  part  of  the  lands  under  its  control 
nor  permit  the  building  or  maintenance  or  use 
of  any  structure  on  any  park,  square,  avenue  or 
ground,  except  for  recreation  purposes,  and 
each  letting  or  permit  shall  be  subject  to 
approval  of  the  board  of  supexrvisors  by  ordi- 
nance." 

Section  3.552,  qtioted  in  part  above,  gives  the  Commis- 
sion plenary  authority  to  manage  park  and  recreational  facilities 
The  tennis  court  area  of  Golden  Gate  Park  is  a  part  of  the  lands 
under  the  jurisdiction  of  the  Commission.   Section  7.403(b) 
requires  that  any  lease  or  permit  of  park  lands  must  be  for  recre 
ational  purposes  and  each  such  lease  or  permit  should  be  subject^ 
to  approval  of  the  Board  of  Supervisors  by  ordinance.  Thus,  it  i 
the  primary  responsibility  of  the  Recreation  and  Park  Commission 
to  make  a  determination  upon  all  the  facts  available  to  it  whethe: 
or  not  public  recreation  would  be  promoted  by  the  lease  or  permit 
to  a  concessionaire  or  tennis  professional  of  one  tennis  court 
for  lessons  and  instructions.   If  the  Commission  determines  that 
the  lease  or  permit  would  be  consistent  with  recreational  purpose 
it  would  have  such  authority  subject  to  the  approval  of  the  Board 
of  Supervisors. 

Veiry  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Honorable  Quentin  L.  Kopp 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Legislation  Providing  that  City  Cannot 
Recognize  or  Record  Person's  Skin 
Color,  Religion  or  Heritage 

Dear  Supervisor  Kopp: 

Your  request  for  opinion  is  as  fellows: 

"I  am  interested  in  ascertaining  whether 
the  Beard  of  Suptrvisors  ht.s  the  power  to  adopt 
legislation  making  it  illegal  for  any  agency  of 
the  City  and  Comity  of  San  Francisco  to  recog- 
nize or  record  any  persons'  skin  color,  religion 
or  heritage." 

You  are  advised  that  enactment  of  the  subject  legisla- 
tion is  constitutionally  impermissible  in  that  it  woiold  conflict 
with  Article  VI,  Clause  2,  the  fiupremacy  Clause,  of  the  United 
States  Constitution,  which  provides: 

"Clause  2.   Supre:ne  Law  of  the  Land 

"This  Constitution,  and  the  laws  of  the 
United  States  which  shall  be  made  in  pursuance 
thereof;  and   all  treaties  made,  or  which  shall 
be  made,  ur^rler  the  authority  of  the  United 
States,  shall  be  the  supreoie  law  of  the  land; 
and  the  Judges  in  every  state  shall  be  bound 
thereby,  anything  in  the  Ccnstirzution  or  l^^s^^ 
of  any'  State  to  the  contraiy  notwithstanding. 

The  Civil  Rights  Act  of  1964,  USCA  2000a,  et  seq.,  as 
amended,  prohibits  diEcririination  or  segregation  on  the  ground  of 
race,  color,  religion,  sex,  or  national  origin.   Title  VI  of  the 
Act,  42  USCA  2000d,  prohibits  discrimination  on  the  ground  of  rac( 
color,  or  national  origin  under  any  program  or  activity  receiving 
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Federal  financial  assistance.  The  Equal  Employment  Opportunities 
provisions  of  the  Act,  Title  VII,  42  USCA  2000e,  et  seq. ,  prohibit 
discrimination  in  employment  based  on  one's  race,  color,  religion, 
sex,  or  national  origin. 

The  City  and  Cotmty  participates  in,  and  is  the  recipi- 
ent of  financial  aid  under,  many  federally  assisted  programs;  and 
is,  therefore,  under  an  affirmative  duty  to  maintain  records 
reflecting  the  race,  color,  and  national  origin  of  PfJ^ons  involved 
in  the  administration  thereof.   (Louisiana  v.  U.S. ,  380  U.S.  ij*^, 
13  L.Ed. 2d  709;  Swann  v.  Charlotte-Mecklenbur^Bd.  of  Educ.,  4UZ 
U.S.  1,  28  L.Ed. 2d  554:  U.S.  v.  Jefferson  Coimtv  Bd.  orEauc.,  37Z 
F.2d  836;  U.S.  v.  IndianiTtoTI.  Sep^   Sch.  Dist.,  4lO  F. 2d  62b, 
cert.  den..  396  U.S.  1011:  McDaniel  v.  Barresi,  402  U.S.  3V,  ^o 
L.Ed. 2d  582.)   State  or  local  laws  which  interfere  with,  impede, 
destroy  or  dilute  the  effectiveness  of  the  congressional  policy 
expressed  in  Title  VI  of  the  Civil  Rights  Act  are  ^constitutional. 
(Alabama  NAACP  State  Conf.  of  Branches  v.  Wallace,  269  F-S.  J^b, 
349;  U.S.  V.  Jefferson  County  Bd.  of  Educ;  M'l   F.2d,_  at  859; 
Carlsbad  Union  Sch.  bist.  of  San  Diego  Cdimtv  v-  Raff erty,  429  F./G 
33/:  Nash  V.  JFlorida  Industrial  Com.?  389  U.S.  23:>,  i^  i^.Ed . 2d 
438.) 

On  May  14,  1973,  the  Economic  Opportunity  Commission, 
pursuant  to  provisions  of  Section  713(a)  of  Title  VII  of  the  Clvii 
Rights  Act  of  1964,  amended  Title  29,  Chapter  XIV,  part  1602  ot 
the  Code  of  Federal  Regulations,  effective  Jime  13,  1^73,  to 
require  that  every  jurisdiction.  State  and  local,  having  Lb   or  more 
employees  shall  maintain  records  relating  to  race,  color,  religion, 
sex  and  national  origin  of  all  employees  [emphasis  addedj . 
(1602.30,  1602.36.)  Copies  of  the  prescribed  State  and  Local 
Government  Information  Report,  Form  EEO-4,  must  be  filed  with  the 
Commission  on  or  before  October  31,  1973  (1602.32),   The  amendment 
expressly  provides  (1602.38): 

"The  requirements  imposed  by  the  Equal 
Employment  Opportunity  Commission  in  these 
regulations  ,  .  .  supersede  any  provisions  of 
State  or  local  law  which  may  conflict  with 
them." 

State  and  local  governments  are  now  classified  as 
employers  under  the  affirmative  actions  provisions  of  Title  VII, 
and  must  take  affirmative  action,  consistent  with  EEOC  guidelines 
calculated  to  remove  the  lingering  effects  and  residuary  disad- 
vantages of  past  discriminations.   United  States  v.  Haves  Inter- 
national Corp..  456  F.2d  112;  Baker~v7~Citv  ot  bt.  reuersburg, 
40U  F.2d  294.   Statistics  reflecting  a  disproportionately  ^igh 
ratio  of  White  to  minority  group  hiring s  are  evidence  of  racial 
discrimination.   The  inference  arises  from  the  statistics  them- 
selves and  no  other  evidence  is  required  to  support  the  inference. 
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Hayes,  supra,  at  120;  Carter  v.  Gallagher.  452  F.2d  315,  323; 
Griggs  vTDuke  Power  Co.,  401  U.S.  424,  '18   L.Ed. 2d  158. 

The  foregoing  principles  apply  with  eqtial  force  with 
respect  to  the  adverse  impact  of  the  proposed  enactment  upon 
the  general  laws  of  the  State  of  California.  Part  4,  Title  1, 
Section  11000,  et  seq.,  of  the  California  Penal  Code,  estab- 
lish the  State  Bureau  of  Criminal  Identification  and  Informa- 
tion.  Sections  11112,  et  seq.  of  the  Penal  Code  require  that 
local  jurisdictions  report  statistical  data  on  race,  color, 
sex,  religion  and  ethnic  origin.   Local  laws  in  conflict 
therewith  are  unconstitutional. 

It  is,  therefore,  my  opinion  that  the  Board  of 
Supervisors  is  without  power  to  adopt  legislation  making  it 
illegal  for  any  agency  of  the  Citv  and  County  of  San  Francisco 
to  recognize  or  record  any  person  s  skin  color,  religion  or 
heritage . 

A  copy  of  the  amendments  to  29  CFR  Part  1602  are 
attached  hereto  for  your  information. 

Very  tiruly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Authority  of  San  Francisco  Unified 
School  District  to  Compel  Employees 
to  Fill  Out  a  Racial /Ethnic 
Identification  Form 

Dear  Mr.  Do Ian: 

You  inform  me  that  Supervisor  Molinari  has  requested 
my  opinion  as  to  whether  the  San  Francisco  Unified  School 
District  is  empowered  to  compel  its  employees  to  complete  a 
form  designating  the  racial/ethnic  heritage  of  the  individual 
employee. 

The  San  Francisco  Unified  School  District  at  Present 
receives  financial  assistance  from  the  federal  government ,  ana 
as  a  recipient  must  comply  with  those  Guidelines  upon  whlcn  cne 
federal  government  conditions  its  assistance: 

42  USCA  2000d  provides  that: 

"No  person  in  the  United  States  shall,  on 
the  ground  of  race,  color,  or  national  origin,  t>e 
excluded  from  participation  in,  be  denied  the 
benefits  of,  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving  Federal 
financial  assistance. 

"Pub.  L.  88-352,  Title  VI,  $601,  July  2, 
1964,  78  Stat.  252." 

42  USCA  2000d-l  authorizes  federal  departments  extend- 
ing financial  assistance  to  promulgate  rules  and  ^regulations 
effectuating  the  provisions  of  42  USCA  2000d.   Pursuant  to  tnis 
authority,  the  Department  of  Health,  Education  and  Welfare  Kn£.vi} 
has  issued  the  regulations  contained  in  45  CFR  80.1,  et  seq. 
45  CFR  80.6  requires  grantees  of  federal  funds  to  keep  jecoras 
and  file  reports  so  that  the  Department  may  ascertain  ^[J^^JJ®^ 
a  grantee  is  complying  with  the  provisions  of  42  USCA  2000a. 
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The  Department  of  Health,  Education  and  Welfare  is 
responsible  for  disbursing  funds  to  the  San  Francisco  Unltlea 
School  District.  As  part  of  the  reports  required  under  45  Ci?K 
80.6,  the  San  Francisco  Jnified  School  District  must  submit 
statistics  showing  the  r acial/ethnic  composition  of  both  students 
and  employees  in  the  District. 

The  District  has  chosen  to  ascertain  the  ethnic/racial 
heritage  of  its  employees  by  asking  each  employee  to  designate 
his  or  her  classification.  Such  a  request  is  reasonably  re^atea 
to  fulfilling  the  District's  duty  under  Federal  law  and  theretore 
legally  proper.   (See  my  opinion  of  this  same  date  to 
Supervisor  Quentin  L.  Kopp  relating  to  legislation  providing  tnat 
the  City  cannot'  recognize  or  record  a  person  s  skin  color, 
religion  or  heritage,  a  copy  of  which  is  enclosed.) 

Your  request  for  opinion  addresses  itself  to  the 
authority  of  the  School  District  "to  compel  its  employees  to 
execute  the  pi?e scribed  form.  The  information  required  by  that 
form  is  sought  pursuant  to  HEW  Guidelines  for  desegregation  o£ 
the  District.   U.S.  v.  Jefferson  County  Bd.  of  Educ.,  37Z  F./a 
836,  850.   However,  as  set  forth  in  the  above  mentioned  opinion, 
regulations  of  the  Equal  Employment  Opportunity  Commission,  litie 
29,  Part  1602  of  the  Code  of  Federal  Regulations,  were  BmendeQ 
on  May  14,  1973,  to  require  that  all  State  and  local  jurisdictions 
having  15  or  more  employees  [onphasis  added]  shall  maintain 
records  and  submit  reports  on  forms  issued  by  the  Commission  pro- 
viding information  as  to  race,  color,  national  origin  and  sex  or 
all  employees.   The  making  of  a  wilfully  false  report  is  a 
violation  of  Title  18,  Section  1001  of  the  United  States  Code 
(1602.33),  and  filing  of  reports  may  be  compelled  by  Order  ot 
the  United  States  District  Court  (1602.34). 

On  June  13,  1973,  Title  29  CFR  Part  1602  was  again 
amended  to  require  that  all  elementary  and  secondary  school 
districts  with  15  or  more  employees  shall  make  and  keep  records 
relating  to  the  race,  color,  sex  and  ethnic  origin  of  employees 
(1602.39).  Required  information  shall  be  reported  on  the 
Elementary-Secondary  Staff  Information  Report  EEO-5  and  riie° 
with  the  Commission  on  or  before  October  16,  1973,  and  annually 
thereafter  (1602.41).  Copies  of  the  amendments  are  attached  here- 
to for  your  information.   Form  EEO-5  has  not  been  issued  but  is 
being  prepared. 

Neither  HEW  nor  EEOC  Guidelines  provide  that  an  ^loyee 
may  be  compelled  to  sign  the  Racial/Ethnic  Identification  form. 
The  employee  may  be  asked  to  complete  the  form  and  if  the  employee 
refuses,  the  District  may  acquire  the  information  by  visual  sur- 
veys, or  from  past  employment  records,  or  from  community  informa- 
tion. 
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I  am  advised  by  Dr.  William  L.  Cobb,  Assistant  Super- 
intendent, Community  Relations,  that  the  School  District  has 
been  following  the  above  procedure.  Accordingly,  it  is  my 
opinion  that  the  Unified  School  District  is  not  authorized  to 
compel  its  employees  to  complete  a  Racial/Ethnic  Identifica- 
tion form  and  that  said  employees  are  not  mandated  to  complete 
said  identification  form. 

You  are  so  advised. 

Vory  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Donald  M.  Scott,  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:  Detailing  Officers  and  Employees 
to  Conduct  Union  Business 

Dear  Chief  Scott: 

This  is  in  response  to  your  request  for  my  opinion 
regarding  various  questions  concerning  your  detailing  men  to  con- 
duct employee  organization  business  without  loss  of  full  pay  and 
benefits  from  the  City  and  County.   Specifically,  you  inquire  as 
to  whether  or  not  it  is  mandatory  for  you  to  detail  particular 
employees  for  the  purpose  of  carrying  out  employee  organization 
business  and,  if  it  is  not,  is  it  then  permissible  for  you  to  so 
do. 

That  portion  of  the  Meyers-Milias-Brown  Act,  (Govt.  Code 
§3500  et  seq.)  which  is  applicable  in  this  situation  is  Section 
3505.3  which  states  as  follows: 

"Public  agencies  shall  allow  a  reasonable 
number  of  public  agency  employee  representatives 
of  recognized  employee  organizations  reasonable 
time  off  without  loss  of  compensation  or  other 
benefits  when  formally  meeting  and  conferring 
with  representatives  of  the  public  agency  on 
matters  within  the  scope  of  representation," 

While  the  aforementioned  section  clearly  indicates  that 
the  public  agency  must  allow  a  reasonable  number  of  employee  rep- 
resentatives of  recognized  employee  organizations  time  off  with- 
out loss  of  benefits,  it  limits  the  occasions  when  this  must  be 
done  to  instances  where  said  employees  are,  f orsnally  meeting  and 
conferring  with  repre senta tjye s  of  the  pT.tblic  agency  on  matters 
withxn  the  scope  of  fepresontal:1on. 

Based  upon  the  foregoing  and  in  answer  to  the  first 
portion  of  your  question,  it  is  my  opinion  that  it  is  not  incum- 
bent upon  you  to  detail  any  employee,  full  time  or  otherwise,  to 
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conduct  employee  organization  business  except  when  those  employees 
are  "formally  meeting  and  conferring"  v/ith  representatives  of  the 
City  and  County.  As  used  in  the  context  of  Section  3505.3,  supra, 
it  is  my  opinion  that  "formally  meeting  and  conferring"  connotes 
that  situation  where  there  is  an  actual  meeting  between  representa- 
tives of  both  the  recognized  employee  organization  and  the  public 
agency  to  discuss  matters  within  the  scope  of  representation. 

In  my  Letter  Opinion  No.  72-10  the  questions  presented 
were  whether  or  not  it  was  required  of  a  department  head  to  give 
staff  time  off  from  normal  working  hours  to  attend  union  meetings 
and  whether  or  not  a  department  head  had  the  authority  to  allow 
such  time  off  if  not  required. 

The  conclusion  of  that  opinion  was  to  the  effect  that 
department  heads  are  not  required  to  give  employees  time  off  from 
normal  working  hours  to  attend  union  meetings  and  that  Section 
8.401  of  the  Charter  prohibited  said  employees  from  being  compen- 
sated for  attendance  at  said  meetings.   A  copy  of  Letter  Opinion 
No.  72-10  is  attached  for  your  information. 

It  is  my  opinion  that  the  rationale  and  conclusions 
reached  in  the  aforementioned  Letter  Opinion  are  directly  appli- 
cable to  your  inquiry  as  to  the  legality  of  your  permitting  employ- 
ees to  be  detailed  full  time  without  loss  of  wages  and  benefits 
for  the  purpose  of  attending  regular  meetings  and  director's  meet- 
ings of  the  employee  organization  and  conferences  and  seminars 
dealing  with  matters  relating  to  employee  organizations. 

As  stated  above,  you  are  not  compelled  to  detail  any 
employee  to  conduct  employee  organization  business  (with  the  one 
exception  mentioned)  and  this,  of  course,  includes  the  president 
or  leader  of  any  such  organization.   The  question  remains  then  if 
it  is  permissible  for  you  to  detail  the  President  of  the  Police 
Officers  Association  to  carry  on  purely  Association  business  with- 
out loss  of  wages  or  benefits. 

The  applicable  restriction  in  this  situation  is  Charter 
Section  8.400(g)  which  provides  that 

"No  officer  or  employee  shall  be  paid  for  a 
greater  time  than  that  covered  by  his  actual 
service;  ..." 

In  Confederacion  De  La  Raza  Unida.  et  al.  v.  The  City  of 
San  Jose,  et  al.  (1970)  247184  Superior  Court  of  the  State  of 
Daiifomia,  in  and  for  the  County  of  Santa  Clara,  it  was  contended 
by  the  plaintiffs  that  the  payment  by  the  City  of  full  wages  to 
the  President  of  the  Peace  Officers  Association  to  conduct  Asso- 
ciation business  constituted  an  illegal  expenditure  of  funds. 
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The  Court  concluded,  in  an  oral  opinion,  that  even 
though  the  President's  primary  interests  were  to  the  benefit  of 
the  Association  and  therefore  necessarily  selfish,  that  it  was 
obviously  also  "beneficial  to  the  whole  community  to  have  a  pat- 
tern of  understanding  and  good  will' among  the  public  servants  in 
the  community."  The  Court  went  on  to  state  that  regardless  of 
where  the  President  spent  his  time  on  Association  business  "  that 
there  was  no  suggestion  that  the  City  was  not  getting  a  full  eight 
hours  work  out  of  him  in  purely  police  interests  as  such," 

Although  this  decision  is  in  no  way  controlling  or  dis- 
positive of  the  issue,  it  does  lead  me  to  the  conclusion  that 
other  courts  may  well  reach  the  same  result  in  determining  that 
such  a  full  time  detail  of  the  President  of  the  Police  Officers 
Association  to  conduct  Association  business  is,  in  fact,  provid- 
ing "actual  service"  to  the  City  and  County  and  therefore  not 
involving  any  "illegal  expenditures"  for  his  salary  and  fringe 
benefits. 

As  is  apparent  from  the  above,  a  distinction  has  been 
drawn  between  the  President  of  the  Police  Officers  Assocation  and 
members  of  that  organization.   The  reasons  for  that  distinction 
are  that  the  President  of  the  Association  is  similar  to  the  busi- 
ness agent  for  a  imion  in  private  industry  and,  as  such,  is 
charged  with  the  responsibility  of  meeting  and  conferring  with  the 
public  agency  and  acting  as  a  conduit  between  his  membership  and 
the  Chief  of  the  Department.  As  is  stated  in  Section  8  of  the 
Memorandum  of  Understanding  between  the  Police  Officers  Associ- 
ation and  the  Police  Commission,  a  portion  of  the  President's  task 
is  to  "enhance  the  relationship  between  employees  and  their 
employer  in  a  very  critical  and  sensitive  area  of  public  service." 
It  could  be  concluded,  in  view  of  the  President's  duties,  that  his 
activities  in  and  services  to  the  Association  combined  with  his 
close  association  with  the  Chief  of  the  Department  and  the  Police 
Commission  to  promote  labor  relations  harmony  are,  in  fact, 
tantamount  to  rendering  actual  services  to  the  City  and  Coimty, 

Members  of  the  Association  on  the  other  hand  generally 
do  not  conduct  employee  relations  activity  directly  with  the 
Police  Commission  or  the  Chief;  that  ma'tter  is  handled  for  them 
by  their  elected  spokesman,  the  President. 

A  member  usually  attends  meetings  of  his  organization 
or  of  the  Board  of  Directors  of  his  organization  for  the  purpose 
of  finding  out  what  his  organization  is  doing  and  to  inform  that 
organization  of  what  action  he  would  like  to  see  taken.   It  is 
a  relationship  between  the  member  and  his  particular  affiliation 
and  the  meetings,  as  such,  are  in  now  way  connected  with  official 
City  business. 
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The  same  would  be  true  with  regard  to  members  of  the 
Association  attending  conferences  and  seminars  which  deal  with 
matters  concerning  recognized  employee  organizations.   While 
these  conferences  may  inform  them  how  to  be  more  effective  members 
of  their  organization  and  how  the  latter  can  become  more  effic- 
ient and  effective,  the  fact  remains  that  the  direct  benefici- 
aries of  this  instruction  are  the  members  and  their  Association. 

Accordingly,  it  is  my  opinion  that  the  President  of  the 
Police  Officers  Association  may  be,  at  the  discretion  of  the 
department,  detailed  full  time  to  conduct  employee  organization 
business  without  violating  the  pertinent  provision  of  the 
Charter. 

Very  truly  yours, 


MHM 

THOMAS  M.    O'CONNOR 
City  Attorney 
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August  30,  1973 


DOCUI^ENTS  DEPT. 
SAN  FRANCISCO 
PUBLIC   LIBRARY 

Mr.  Enmery  Mihaly 

Registrar  of  Voters 

158  City  Hall 

San  Francisco,  California  94102 

Attention:  Mr.  Frank  Quinn 

Deputy  Registrar  of  Voters 

Subject:  Eligibility  of  Persons  on 

Probation  to  Register  and  Vote 

Dear  Mr.  Mihaly: 

Question;   On  August  20,  1973,  you  requested  an  opinion 
regarding  whether  you  may  refuse  to  register  for  voting  persons 
who  fall  into  the  following  two  classifications: 

1.  Persons  currently  on  probation  for  commission  of  a 
felony; 

2.  Persons  currently  on  felony  probation  on  whom  a  sus- 
pended sentence  has  been  imposed. 

Response;  You  must  register  these  persons  to  vote. 

Analysis:  Article  II,  Section  3,  of  the  State  Constitu- 
tion, reads  xn  pertinent  part: 

"The  legislature  shall  prohibit  any  possible 
practices  that  affect  elections  and  shall  provide 
that  no  .  .  .  person  convicted  of  an  infamous 
crime,  or  person  convicted  for  embezzlement  of 
misappropriation  of  money  shall  exercise  the 
privileges  of  an  elector  of  this  state." 

Sections  310  and  321  of  the  Elections  Code  specifically  dis- 
qualify persons  convicted  of  felonies  from  exercising  the  right 
to  vote.   See  also  Sections  383,  389,  390,  14240  and  14246  of  the 
Elections  Code,  which  respectively  enjoin  a  county  clerk  to  cancel 
the  registration  of  all  voters  convicted  of  any  infamous  crime  or 
of  embezzlement  or  misappropriation  of  any  public  money  and  permit 
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a  voter's  qiialificatlons  to  be  challenged  on  the  ground  of  con- 
viction of  "a  felony"  or  "the  embezzlement  or  misappropriation  of 
public  money." 

In  the  case  of  Stephens  v.  Toomey.  51  C.2d  864,  338 
P. 2d  177  (1959),  the  court  reviewed  the  critical  language  then 
appearing  in  Article  II,  Section  1,  of  the  Constitution,  which 
disenfranchised  persons  "convicted  of  an  infamous  crime.'   In 
Stephens ,  the  court  held  that  felons  who  have  been  convicted  and 
as  to  whom  a  sentence  has  been  imposed,  but  thereafter  suspended 
may  not  be  registered  to  vote. 

In  Stephens  the  court  made  a  distinction  between  those 
cases  where  the  court  imposes  sentence,  suspends  the  execution 
thereof,  and  grants  probation,  and  those  cases  where  the  court 
withholds  the  imposition  of  judgment,  suspends  further  proceeding 
on  a  plea  or  verdict,  and  grants  probation.   The  Stepens  case  hel 
that  only  the  first  class   of  cases  constitutes  a  final  judgment 
of  conviction  for  the  purpose  of  constitutional  disenfranchisemen 
Stephens  relied  heavily  on  the  case  of  Truchon  v.  Toomey .  116 
C.A.2d  736,  which  reasoned  that  the  disenfranchisement  language  i 
the  Constitution  provided  for  such  a  drastic  disability  that  it 
should  be  given  a  narrow  and  limited  construction.  Therefore,  in 
Truchon,  the  court  looked  for  a  final  judgment  of  conviction. 
22  Ops.A.G.  39,  41,  invoked  the  dicttim  in  Stephens  for  the  propo- 
sition that  a  person  who  is  placed  on  probation  without  a  sentenc 
having  been  imposed  has  not  been  convicted  of  a  crime,  as  that 
term  is  used  in  the  Constitution.  The  reasoning  was  that  that 
person  had  never  lost  his  franchise  and  could  continue  to  vote 
while  on  probation.  Therefore,  the  case  law  and  the  advice  of  th 
Attorney  General  provide  authority  for  the  proposition  that  as  to 
the  first  class  of  persons;  i.e.,  convicted  felons  as  to  whom  no 
sentence  was  imposed  who  are  on  probation,  you  must  register  then 
to  vote.  However,  the  Stephens  case  held  that  persons  currently 
on  felony  probation  upon  whom  a  sentence  had  been  imposed  and  the 
suspended ao  not  have  the  right  to  vote. 

The  question  is  whether  there  is  any  basis  in  the  law 
for  concluding  that  that  opinion  of  the  Supreme  Court  no  longer 
obtains.   In  the  very  recent  case  of  Ramirez  v.  Brown,  9  C.3d  199 
107  C.R.  137 (March  20,  1973),  the  court  held  that  the  disabling 
language  in  the  California  Constitution  denying  the  rights  of 
suffrage  to  persons  convicted  of  crime  violated  the  Equal  Protec- 
tion Clause  of  the  Fourteenth  Amendment  rights  of  felons  whose 
terms  of  incarceration  and  parole  have  expired.  The  court  reason 
ed,  in  Ramirez,  that  since  the  right  to  vote  was  a  fundamental 
right,  the  constitutional  language  imposing  disenfranchisement 
could  only  be  used  to  serve  the  admittedly  compelling  state 
interest  of  deterring  election  fraud.   See  also  Otsuka  v.  Hite, 
64  C.2d  596,  602,  603,  611. 
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The  next  qxiestion,  of  course,  is  whether  the  means 
adopted;  i.e.,  disenfranchising  convicted  felons  on  probation  as 
to  whom  an  imposed  sentence  has  been  suspended,  is  the  least 
restrictive  means  of  serving  that  compelling  state  interest. 

In  Ramirez ,  supra,  the  court  pointed  to  the  plethora  of 
penal  statutes  prohibiting  abuse  of  the  franchise.   Furthermore, 
the  court  noted  a  dearth  of  evidence  of  election  fraud  in  recent 
times  and  concluded  that  penal  laws  and  other  election  reforms 
were  a  fully  adequate  means  of  protecting  the  electoral  process 
and  deterring  election  frauds.   Should  the  reasoning  of  Ramirez 
be  applied  to  the  convicted  felon  as  to  whom  a  sentence  has  been 
imposed  and  thereafter  suspended  so  that  probation  thereafter 
could  be  granted?  Is  there  any  basis  for  concluding  that  con- 
victed felons  on  probation  following  the  suspension  of  an  imposei 
sentence  pose  any  dangers  to  the  electoral  process  different  froi 
or  in  addition  to,  those  analyzed  by  the  court  in  Ramirez?  I 
conclude  that  there  is  no  basis  for  this  conclusion.  My  opinion 
is  reinforced  by  the  Attorney  General's  opinion  that  convicted 
felons  on  probation  without  a  sentence  having  been  imposed  may 
not  be  denied  the  right  to  vote.   I  find  no  distinction  of  sub- 
stance between  those  convicted  felons  who  are  on  probation  with- 
out any  sentence  having  been  imposed  and  those  on  probation  fol- 
lowing the  suspension  of  an  imposed  sentence  which  would  justify 
the  conclusion  that  the  latter  are  a  more  dangerous  threat  to  th 
voting  process. 

In  light  of  the  Supreme  Court's  very  intolerant  atti- 
tude toward  legislation  restricting  the  right  to  vote,  and  in 
light  of  the  court's  conclusion  that  penal  statutes  can  ade- 
quately protect  the  election  process  from  fraud,  it  is  concluded 
that  convicted  felons  on  probation  follov7ing  a  suspended  sentence 
may  not  be  denied  their  suffrage  right  to  vote.  You  are,  there- 
fore, advised  that  you  must  register  for  voting  persons  currentl; 
on  probation  following  the  suspension  of  sentence. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Power  of  Board  of  Supervisors  to 

Permit  Street  Encroachments,  Without 
Compensation;  Right  of  Public  Access 
Thereto 

Dear  Mr.  Dolan: 

With  respect  to  a  proposed  resolution  granting  permis- 
sion to  Western  Mart  Company  to  occupy  a  portion  of  Stevenson 
Street  running  230*  northwesterly  from  Tenth  Street  for  construc- 
tion and  maintenance  of  a  pedestrian  mall,  subsurface  space  for 
a  utility  vault  and  passageway,  and  construction  and  maintenance 
of  a  glass  enclosed  elevated  bridge.  Supervisor  John  L.  Molinari 
has  requested  my  advice  as  follows: 

May  the  City,  without  compensation  therefor,  grant  a 
revocable  permit  to  encroach  on  public  property  if  the  permit 
will  inure  to  the  benefit  of  a  private  enterprise  and,  if  so, 
may  the  private  enterprise  then  deny  the  general  public  access  to 
the  area. 

Section  7.704  of  the  Charter  empowers  the  Board  of 
Supervisors  to  permit  the  use  of,  obstruction  of  or  encroachment 
on  public  streets  and  places.  However,  this  power  is  limited  in 
that  such  use,  obstruction  or  encroachment  may  not  to  any  con- 
siderable extent  interfere  with  the  use  of  the  street  and  side- 
walk by  the  public  for  travel  thereon.   (10  McQuillin,  Municipal 
Corporations,  Third  Edition,  Sec.  30.48,  p.  745.) 

Section  7.704  of  the  Charter  does  not  impose  a  duty  on 
the  Board  to  require  compensation  for  such  permits  but  it  is  well 
accepted  that  in  granting  such  permits  the  Board  may  attach 
reasonable  conditions  of  uniform  operation,  including  the  payment 
of  a  reasonable  compensation  for  such  permits  (25  Cal.Jur.2d  65; 
see  City  Attorney's  Letter  Opinion  No.  64-18,  dated  August  25, 
1964.) 
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As  pointed  out  hereinabove,  the  power  of  the  Board  to 
grant  such  permits  is  limited  in  that  the  use,  obstruction  or 
encroachment  may  not  unduly  interfere  with  the  use  of  the  street 
or  sidewalk  by  the  public  for  travel  thereon.  Accordingly,  the 
private  enterprise  could  not,  if  issued  such  permit,  deny  the 
general  public  access  to  the  area.  This  would  be  applicable  to 
both  pedestrian  and  vehicular  access. 

This  last  point  raises  an  additional  question  inasmuch 
as  the  resolution  would  authorize  the  creation  of  a  pedestrian 
mall,  which  implies  a  complete  denial  of  vehicular  access. 
Obviously,  a  complete  denial  of  vehicular  access  would  amount  to 
an  undue  interference  with  the  use  of  the  street  by  the  general 
ptiblic  for  vehicular  travel  thereon.  In  this  respect.  Section 
21101(a)  of  the  Vehicle  Code  empowers  local  authorities  such  as 
the  Board  of  Supervisors  to  close  any  street  to  vehicular  traffic 
when  in  its  opinion  the  street  is  no  longer  needed  for  vehicular 
traffic. 

Accordingly,  in  my  opinion,  the  Board  may  not  grant  a 
revocable  permit  to  encroach  on  public  property  if  such  encroach- 
ment would  close  a  public  street  to  vehicular  traffic  unless  and 
until  the  Board  takes  action  to  close  such  street  to  vehicular 
traffic  pursuant  to  the  provisions  of  Section  21101(a)  of  the 
Vehicle  Code. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


I 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Permit  Fees  for  Masseuses 

Dear  Mr.  Dolan: 

Preparation  of  an  ordinance  amending  Article  27  of  the 
Police  Code  to  reduce  permit  fees  for  self-emp].oyed  masseuses 
whose  gross  income  is  less  than  $1,000.00  per  year  and  whose  age 
is  above  sixty  years  has  been  requested  by  Supervisor  Dianne 
Feins tein.  Various  legal  problems  are  presented. 

The  first  problem  which  must  be  dealt  with  concerns 
the  relationship  which  must  be  maintained  between  the  fees 
charged  under  Article  27  and  the  cost  of  inspection  and  regula- 
tion of  massage  businesses.   Section  6.402  of  the  Charter 
requires  that  license  fees  charged  n-.ist  :iot  be  less  than  the 
cost  of  regulation  and  inspection.  Accccdin^iy,  tixe  Board  must 
make  a  legislative  determination  that  the  inspection  costs  for 
any  class  of  masseurs  and  masseuses  entitled  to  reduced  fees 
will  not  exceed  the  fee  as  reduced. 

Another  question  to  be  considered  is  whether  limiting 
the  benefits  of  the  proposed  ordinance  to  persons  over  the  age 
of  60  years  would  not  unfairly  impose  a  tax  on  other  masseurs 
and  masseuses  earning  less  than  $1,000.00  per  year  gross  income. 
If  the  Board  finds  that  the  present  fees  are  related  to  cost  of 
inspection  and  regulation  and  that  such  cost  is  less  as  to  those 
masseurs  and  masseuses  earning  less  than  $1,000.00  per  year  gross 
income,  it  is  quite  possible  that  said  finding  would  apply 
regardless  of  age.   If  so,  then  any  excess  over  actual  cost  of 
inspection  and  regulation  which  is  charged  to  masseurs  and 
masseuses  younger  than  60  years  of  age  but  making  less  than 
$1,000.00  per  year  gross  incoaie  would  be  a  tax  borne  by  such  a 
group  alone. 
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In  addition,  to  extend  the  proposed  fee  to  masseuses 
but  not  to  masseurs  would  appear  to  violate  the  Equal  Protection 
Clause  of  the  Fourteenth  Amendment  of  the  United  States  Consti- 
tuion  unless  the  Board  can  find  a  compelling  governmental 
interest  for  sxich  discrimination  between  the  sexes.   Sailer  Inn 
V.  Kirby  (1971),  5  Cal.3d  1.  Reed  v.  Reed  (1971)  404  U.S.  71. 

The  use  of  gross  receipts  rather  than  gross  income  in 
the  ordinance  should  be  considered.  While  gross  receipts  is 
well  defined  in  the  Business  Tax  Ordinance  245-68,  "gross  income' 
would  have  to  receive  a  comprehensive  definition  within  the 
ordinance . 

This  office  will  be  glad  to  review  the  matter  with 
Supervisor  Feinstein  to  discuss  any  of  the  points  raised  above. 

Very  truly  yours. 


THOMA-S  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  File  316-73-4;  Proposal  to  Amend 
Campaign  Ordinance  to  Limit 
Expendittires  by  Candidates 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  of  August  22,  1973, 
wherein  you  advise  that  a  proposal  to  amend  the  Campaign  Contri- 
bution and  Expenditure  Control  Ordinance  to  limit  the  amount  of 
money  which  may  be  expended  by  candidates  has  been  referred  to 
the  Governmental  Services  Committee  and  said  Committee  has 
requested  that,  if  in  my  opinion,  such  amendment  is  appropriate, 
I  draft  an  amendatory  ordinance  for  consideration  by  the  Com- 
mittee. 

While  it  is  true  that  the  campaign  ordinance  as  it 
presently  reads  contains  no  specific  language  limiting  the 
amount  of  money  candidates  may  spend,  it  is  my  opinion  that  such 
limitation  is  clearly  implied  therein.   Section  16.519(b)  clearly 
limits  the  amount  of  campatge  contributions  a  campaign  treasurer 
shall  solicit  or  accept;  Section  16.507  requires  the  establish- 
ment of  a  campaign  contribution  trust  accoimt  in  a  local  bank 
and  requires  the  deposit  of  all  campaign  contributions  therein, 
and  Section  16.509  precludes  the  payment  of  any  campaign  bill 
unless  there  are  sufficient  funds  in  the  trust  account  to  pay 
said  bill  in  full.  Thus,  it  is  clearly  apparent  that  campaign 
expenditures  paid  out  of  the  trust  account  cannot  exceed  the 
total  campaign  contributions  deposited  therein. 

However,  I  see  no  legal  objection  to  amending  the 
ordinance  so  as  to  specifically  limit  campaign  expenditures  as 
proposed  herein  and  to  that  end  I  enclose  an  amendatory  ordinance 
herewith  for  the  Committee's  consideration. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 
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September  12,  1973 


Dr.  Washington  E,  Gamer,  President 
San  Francisco  Police  Commission 
850  Bryant  Street 
San  Francisco,  California  94103 

Subject:  Questions  Regarding  Appropriate 
Procedures  to  be  Utilized  by  the 
Police  Commission  During  the 
Conduct  of  Charter  Section  8.343 
Disciplinary  Proceedings 

Dear  Dr.  Gamer: 

This  is  in  response  to  your  request  for  my  opinion  as  to 
how  the  Police  Commission  should  properly  handle  various  aspects 
of  a  disciplinary  hearing  being  conducted  pursuant  to  Section 
8,343  of  the  Charter.   Specifically,  you  inquire  as  to  the  proper 
method  of  handling  motions  filed  with  the  Commission,  the  effect 
of  the  publicity  given  said  disciplinary  hearing,  and  the  effect, 
if  any,  on  these  administrative  proceedings  resulting  from  the 
"prosecuting  attorney"  discussing  a  portion  of  the  transcript 
with  a  Commissioner  out  of  the  presence  of  opposing  counsel. 

Disciplinary  hearings  held  pursuant  to  San  Francisco 
Charter  Section  8,343  are  quasijudicial  in  nature  (Garvin  v. 
Chambers  (1924)  195  C.  212,  216)  and,  as  such,  must  comply  with 
applicaFle  laws  and  satisfy  other  minimal  requirements. 

In  essence  Section  8,343  of  the  Charter  provides  that  an 
employee  may  not  be  subject  to  dismissal  or  punishment  except  for 
cause,  after  a  fair  and  impartial  public  hearing,  upon  verified 
complaint,  with  reasonable  notice  and  an  opportxmity  to  be  heard 
in  his  defense. 

The  criterion  set  forth  in  Section  8,343  of  the  Charter 
incorporates  those  elements  of  procedural  due  process  (notice 
and  hearing)  which  are  applicable  to  judicial  bodies  as  well  as 
quasijudicial  bodies,  such  as  the  Police  Commission,  when  sitting 
in  its  disciplinary  capacity. 
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Although  the  concept  of  due  process  as  set  forth  in  the 
U.S.  and  Calif oimia  Constitutions  is  traditionally  associated 
with  the  courts  of  justice,  it  is  well  settled  that  it  is  appli- 
cable to  every  tribunal  that  has  the  power  and  authority  to 
adjudicate  questions  involving  legal  consequences.   (Curl  v. 
Pacific  Home  (1952)  108  C.A.2d  655,  659.) 

However,  while  the  procedure  followed  by  administrative 
boards  in  exercising  adjudicative  functions  must  meet  the  stand- 
ards of  fairness  imposed  by  the  principles  of  procedural  due 
process,  such  proceedings  may  be  and  frequently  are  very  informal 
The  rules  of  pleading  and  practice  utilized  in  courts  of  record 
are  not  applicable  (Wores  v.  Imperial  Irrigation  District  (1924) 
193  C,  609,  625),  nor  are  the  rules  governing  the  trial  of  crim- 
inal cases  (Weiner  v.  State  Bar  (1944)  24  C,2d  611,  615). 

The  general  concept  is  stated  in  Anderson  v.  Board  of 
Dental  Examiners  (1915)  27  C.A.  327  at  ^ageTST: 

"No  such  guide  is  provided  under  the  medical  act 
for  the  revocation  of  licenses;  and  while  the  exer- 
cise of  these  powers  is  a  quasi  judicial  function, 
still  such  exercise  should  not  be  governed  by  the 
strict  legal  rules  applicable  to  courts c  Learning 
in  the  law  is  not  one  of  the  qualifications  required 
of  the  members  composing  the  board:  and  to  hold  under 
these  circximstances  that  the  board  s  investigations 
should  be  conducted  according  to  technical  legal 
rules  would  have  the  effect  of  seriously  impairing 
the  successful  performance  of  the  duties  for  which 
that  body  was  created.  ..." 

Additionally,  in  the  conduct  of  the  disciplinary  hearing 
itself  the  Commission  is  obligated  to  afford  an  accused  "substan- 
tive due  process";  i.e.,  must  refrain  from  acting  unreasonably 
and  arbitrarily  in  the  exercise  of  its  powers  as  they  affect  the 
individual's  rights.   (11  Cal.Jur.2d,  Constitutional  Law, 
§§304-305.) 

As  I  informed  you  in  my  Letter  Opinion  No,  73-49  of 
May  15,  1973,  the  accused  in  a  disciplinary  proceeding  before 
the  Police  Commission  has  a  right  to  demand  a  private  hearing 
pursuant  to  the  provisions  of  the  Brown  Act.   (Gov,  Code 
§§54950-54961.)  As  was  stated  in  Rear don  v.  City  of  Daly  City 
(1945)  71  C.A. 2d  759  at  page  766; 
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"...  The  right  to  a  public  trial  or  hearing  is 
a  right  which  is  personal  to  the  accused.   It  is  a 
privilege  granted  for  the  benefit  of  an  accused 
and  therefore  may  be  waived.  ..." 

The  record  indicates  that  the  officer  in  question  was,  at 
all  times  relevant,  represented  by  counsel.  From  the  facts  which 
have  been  supplied  this  office,  it  appears  that  the  accused  has 
knowingly  waived  his  right  to  a  private  hearing  and,  therefore, 
at  this  time  would  not  be  in  a  position  to  complain  of  television, 
newspaper  and  radio  coverage  of  his  hearing. 

Irrespective  of  the  failure  of  the  accused  to  exercise  his 
right  to  a  private  hearing,  the  specific  question  remains  as  to 
whether  or  not  the  ensuing  publicity  given  the  hearing  was  of  such 
a  nature  as  to  prevent  the  accused  from  obtaining  a  fair  hearing. 

1^  Sheppard  v.  Maxwell  (1966)  384  U.S.  333,  16  L.Ed. 2d  600, 
86  S.Ct.  l507,  the  court  stated  as  follows  regarding  publicity  and 
fair  trials: 

'•  .  ,  ,  the  Court  has  insisted  that  no  one  be 
punished  for  a  crime  without  'a  charge  fairly  made 
and  fairly  tried  in  a  public  tribunal  free  of  preiu- 
dice,  passion,  excitement,  and  tyrannical  power.'  ' 
(P.  350.) 

At  page  351  the  court  stated: 

"The  undeviating  rule  of  this  Court  was 
expressed  by  Mr,  Justice  Holmes  over  half  a 
century  ago  in  Patterson  Vo  Colorado  (citations 
omitted) : 

'"The  theory  of  our  system  is  that  the  conclu- 
sions to  be  reached  In  a  case  will  be  induced  only 
by  evidence  and  argument  in  open  court,  and  not  by 
any  outside  influence,  whether  of  private  talk  or 
public  print, '" 


In  other  pertinent  aspects  the  court  stated: 

es  involvii 
we  requiri 
to  the  accused. 


'"It  is  true  that  in  most  cases  involving 
claims  of  due  process  deprivations  we  require  a 


showing  of  identifiable  prejudice 
.  .  .'«   (P.  352.) 
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and 

"If  publicity  during  the  proceedings  threatens 
the  fairness  of  the  trial,  a  new  trial  should  be 
ordered.  .  .  .  The  courts  must  take  such  steps 
by  rule  and  regulation  that  will  protect  their 
processes  from  prejudicial  outside  interferences. 
.  .  ."  (P,  363.) 

As  a  practical  matter,  in  disciplinary  proceedings  con- 
ducted before  the  Police  Commission,  attorneys  and  parties  to 
the  controversy  should  refrain  from  discussing  matters  germane 
to  the  hearing  out  of  the  presence  of  the  opposing  party. 

Irregularities  in  administrative  hearings  and  the  con- 
sequences thereof  are  summarized  in  2  Cal.Jur.2d  Administrative 
Law,  Section  223  as  follows: 

"In  the  conduct  of  the  adjudicative  proceedings, 
administrative  agencies  are  not  ordinarily  bound  by 
the  technicalities  of  legal  procedure,  rules  of  evi- 
dence, and  the  like.  What  is  required  of  them  by  the 
courts  is  a  fair  trial,  including  notice  to  the  parties, 
opportunity  to  be  heard  and  present  witnesses  and  cross- 
examine  opposing  witnesses,  and  that  the  tribunal  act 
only  on  the  evidence  presented  to  it  and  preserve  a 
record  of  the  proceedings  for  purposes  of  review. 
Thus,  in  the  absence  of  fraud,  mere  irregularities 
in  an  administrative  proceeding  do  not  vitiate  it. 
The  admission  of  irrelevant  or  incompetent  evidence 
by  an  administrative  tribunal,  for  instance,  is 
not  ordinarily  a  ground  to  annul  its  action  if 
there  is  sufficient  competent  evidence  to  support 
its  determination.  The  same  may  be  said  of  mis- 
conduct on  the  part  of  those  participating  in  an 
administrative  hearing  as  a  ground  for  reversal  of 
a  ruling  therein. 

"The  test  is  not  whether  the  administrative 
procedure  has  beer>  formially  and  technically  correct, 
but  whether  error  or"Trregularity  in  procedure  has 
effectlveTy  pre1ud5.ced  the  rights  ot'^a  party.  .  .  ." 
(Emphasis  added.) 

The  Police  Commission  is  the  only  body  authorized  to  impose 
any  kind  of  discipline  (with  the  exception  of  a  ten-day  suspension 
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by  the  Chief)  on  a  member  of  the  Police  Department  for  violation 
of  departmental  rules  and  regulations.   It  is  required  by  the 
Charter  in  all  instances  (with  the  exception  of  the  afor^aen- 
tioned  instance)  that  the  Commission  hold  a  fair  and  impartial 
hearing  before  any  such  mem-ber  is  subjected  to  punishment  or 
dismissal.  As  I  have  set  forth  above,  these  administrative 
hearings  must  meet  minimal  legal  requirements  to  fully  protect 
the  rights  of  the  individual  who  is  subject  to  discipline. 

Members  of  the  Commission  need  not  be  learned  in  the  law 
to  adequately  conduct  disciplinary  hearings  (Anderson  v.  Board  of 
Dental  Examiners ,  supra)  and  those  concepts  and  guidelines  to  be 
applied  and  followed  in  order  to  protect  an  individual's  due 
process  rights  can  and  should  be  utilized  by  the  Commission  at 
such  hearings. 

In  general,  those  concepts  which  constitute  procedural  and 
substantive  due  process  are  as  expressed  in  the  second  paragraph 
of  Section  8,343  of  the  Charter.   In  particular,  those  aspects  of 
substantive  due  process,  as  they  apply  to  the  particular  question 
which  you  have  asked,  have  been  set  forth  above. 

Based  upon  the  foregoing,  you  are  advised  that  the  Police 
Commission  is  not  compelled  to  grant  motions  submitted  to  them 
merely  because  said  motions  were  made.  However,  if,  as  in  this 
case,  a  motion  is  based  upon  allegations  that  excess  publicity 
given  the  hearing  prevents  an  accused  from  obtaining  a  fair  and 
impartial  hearing,  the  Commission  should  carefully  examine  the 
pertinent  facts  to  determine  if  a  decision  may  be  reached  based 
upon  the  evidence  adduced  and  not  be  based  upon  "outside  influ- 
ence," A  determination  should  be  made  as  to  whether  or  not  the 
publicity  is  of  such  a  nature  so  as  to  "threaten  the  fairness  of 
the  hearing"  and  indicate  an  "identifiable  prejudice  to  the 
accused,"  If,  in  the  Commission's  opinion  these  criteria  are 
present,  then  granting  the  motions  would  be  in  order;  if  these 
criteria,  in  the  Commission's  opinion  are  not  present,  then  the 
motions  may  be  denied. 

The  same  would  be  true  with  regard  to  the  treatment  of 
"errors"  committed  by  individuals  practicing  before  the  Police 
Commission,   If,  in  the  Commission  s  determination,  after  con- 
sideration of  all  the  pertinent  facts,  the  "error"  or  "irregu- 
larity" prejudice  the  rights  of  the  accused,  the  motJ.on  should 
be  granted;  if  said  "error"  or  "irregularity"  is  not  prejudicial 
and  therefore  not  an  infringement  upon  the  individual  s  due 
process  protection,  the  motion  need  not  be  granted. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 
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Honorable  Dianne  Feins tein 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Items  Donated  for  Auction  Sale; 
Whether  Same  Constitute  Campaign 
Contribution 

Dear  Supervisor  Feins tein: 

This  is  in  response  to  your  inquiry  as  to  whether 
items  donated  for  an  auction  or  a  garage  sale  are  chargeable 
against  the  campaign  total  permitted  to  be  raised  under 
the  new  campaign  expenditure  law. 

In  my  opinion  such  items  would  constitute  campaign 
contributions  and  their  fair  market  value  would  have  to  be 
reported  on  a  campaign  statement  under  the  provisions  of  the 
new  campaign  expenditure  ordinance.  A  contribution  includes 
"anything  of  value"  (San  Francisco  Administrative  Code,  §16.503(b 
and  for  reporting  purposes  the  monetary  value  thereof  is  the 
fair  market  value.   (San  Francisco  Administrative  Code,  §16. 512(b) 
The  ordinance  is  to  be  construed  liberally  to  effectuate  its 
purposes  (San  Francisco  Administrative  Code,  §16,529),  and  among 
such  purposes  is  the  need  for  full  public  disclosure  of  cam- 
paign contributions  and  the  names  and  addresses  of  contributors 
to  such  campaigns  (San  Francisco  Administrative  Code,  §16.501), 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.   Robert  J.   Dolan,   Clerk 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,   CA     94102 

Subject:     Docvimentary  Transfer  Tax 

Banks,   Savings  and  Loan  Associations 

Dear  Mr,   Dolan: 

This  is  in  response  to  various  requests  directed  to  this 
office  for  advice  or  other  legal  action  concerning  the  question 
of  whether  the  San  Francisco  Documentary  Transfer  Tax  Ordinance 
(Ordinance  No.  315-67)  is  validly  applicable  to  conveyances  of 
real  property  involving  (1)  national  banks,  (2)  state  banks, 

(3)  federally  chartered  savings  and  loan  associations,  and 

(4)  state  chartered  savings  and  loan  associations. 

In  particular,  this  is  In  response  to  the  following 
requests,  including  those  from  your  office: 

(1)  Your  request  for  my  recommendations 
concerning  the  claim  for  refund  of  Docximentary 
Transfer  Tax  submitted  by  Union  Bank,  your  file 
number  234-73-1, 

(2)  Your  request  for  my  recommendations 
concerning  the  claim  for  refund  of  Documentary 
Transfer  Tax  submitted  by  San  Francisco  Federal 
Savings  and  Loan  Association,  your  file  number 
58-72-3,  and 

(3)  Request  of  Recorder  for  advice  as  to 
the  applicability  of  the  Documentary  Transfer  Tax 
to  conveyances  involving  national  banks. 

ISSUES  AND  CONTENTIONS 

The  questions  arise  under  two  contentions  made  by  tax- 
payers : 
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1.  Both  national  banks  and  state  banks  contend  that 
banks,  and  real  property  conveyances  involving  banks,  are  exempt 
from  the  Documentary  Transfer  Tax  by  reason  of  Article  XIII, 
Section  16,  of  the  California  Constitution,  as  implemented  by 
Revenue  and  Taxation  Code  Section  23182.  Those  sections  provide 
that  certain  taxes  paid  to  the  state  by  banks  shall  be  "in  lieu 
of  all  other  taxes  .  ,  .  state,  county  and  municipal,  upon  such 
banks  ,  .  .  except  taxes  upon  their  real  property," 

2.  It  is  also  contended  that  any  conveyance,  whereby  a 
national  bank  or  a  federal  savings  and  loan  association  acquires 
title  to  real  property,  is  exempt  from  the  Documentary  Transfer 
Tax  under  Section  5  of  the  ordinance.  That  section  exempts  any 
deed,  instrument  or  writing  by  which  an  "agency  or  instrumental it 
of  the  United  States  is  acquiring  title.  National  banks  and 
federal  savings  and  loan  associations  point  to  a  line  of  cases 
holding  that,  for  at  least  some  purposes,  national  banks  and 
federal  savings  and  loan  associations  are  considered  as  "agencies 
or  instrumentalities"  of  the  United  States.  First  Agricultural 
National  Bank  v.  State  Tax  Commission  (1968)  88  S.Ct.  llli 
[national  bank] ;  Western  L.  Co,  v.  State  Board  of  Equalization 
(1938)  11  Cal.2d  l56  [national  bankj ;  Marble" Mortgage  Co,  v. 
Franchise  Tax  Board  (1966),  241  Cal.App.2d,  26  Lnational  bank]; 
First  Nat.  Bank  of  Homestead,  Fla.  v.  Dickinson.  D,C.  Fla, , 

291  F.Supp.  S55.  855:  Fahey  v.  6'Melveny  and  Myers  (9th  Cir., 
1952),  200  F.2d  420  [Federal  Sayings  and  Loan  Association]; 
First  Federal  Sayings  and  Loan  Association  v.  Johnson  (1942) 
49  Cal.App.2d  465  [Federal  Savings  and  Loan  Association] ; 
People  y._Coast  Federal  Savings  and  Loan  Association  (S.D,  Cal,, 
1951)  98  F.Supp.  3ll  [Federal  Savings  and  Loan  Associat ion ] ; 
State  V.  Minnesota  Federal  Savings  &  Loan  Ass'n.  15  N.W.2d  568, 
573.  State  chartered  banks  and  savings  and  loan  associations 
on  the  other  hand,  uniformly  have  been  denied  status  as  '  agen- 
cies or  instrumentalities"  of  the  United  States,  Fidelity- 
Philadelphia  Trust  Co.  V,  Hines.  10  A. 2d  553,  557;  Western  Bank 
&  Trust  Co.  V.  Atkinson.  30  N.E.2d  341;  Waterbury  Sav.  Bank  v. 
Danaher.  20  A. 2d  455.  458.  461,  464. 

The  oft-quoted  principle  that  an  "agency  or  instrumentalit 
of  the  United  States  is  immune  from  state  and  local  taxation 
except  to  the  extent  permitted  by  Congress  (State  y.  Minnesota 
Federal  Savings  &  Loan  Ass'n.  15  N.W.2d  568;  O'Neil  v.  Valley 
Nat'l  Bank  of  Phoenix.  lZlT.2d  646)  creates  no  issue  in  the 
present  case  because  Congress  now  has  expressly  authorized  tax- 
ation of  national  banks  (12  U.S.C.A.  §548)  and  federal  savings 
and  loan  associations  (12  U.S.C.A.  § 1464(h))  in  the  same  manner 
as  state  chartered  banks  and  savings  and  loan  associations. 
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HISTORY  AND  ANALYSIS  OF  SAN  FRANCISCO 
DOCUIiENTARY  TRAI^ISFER  TAX 

The  "San  Francisco  Doctanentary  Transfer  Tax"  (Ordinance 
No.  315-67,  formerly  known  as  the  "San  Francisco  Documentary 
Stamp  Tax  Ordinance")  originally  was  adopted  by  the  Board  of 
Supervisors  in  December  1967,  to  become  effective  January  1, 
1968. 

The  ordinance  is  based  upon,  and  in  effect  replaced 
the  former  federal  Documentary  Stamp  Tax  (26  U.S.C.A.  §4361), 
which  was  repealed  as  of  January  1,  1963.  Section  14  of  the 
San  Francisco  Ordinance  provides  that  the  ordinance  is  to  be 
interpreted  "consistently  with  those  Documentary  Stamp  Tax 
Regulations  adopted  by  the  Internal  Revenue  Service  of  the 
United  States  Treasury  Department  which  relate  to  the  Tax  on 
Conveyances  and  identified  as  Sections  47.4361-1,  47.4361-2 
and  47.4362-1  of  Part  47  of  Title  26  of  the  Code  of  Federal 
Regulations,  as  the  same  existed  on  November  8,  1967." 

It  should  be  noted  that  the  California  legislature, 
apparently  upon  recommendation  of  the  State  Board  of  Equaliza- 
tion (See  Board's  Suggestions  for  Property  Tax  Legislation, 
dated  October  1,  1965),  also  has  enacted  legislation  concern- 
ing documentary  transfer  taxes.  This  legislation  now  known 
as  the  "Documentary  Transfer  Tax  Act"  (Rev.  &  Tax.  Code 
§11901-11934)  originally  was  known  as  the  "Documentary  Stamp 
Act"  (Stats.  1967,  ch.  1332).  The  chapter  law  which  in  Sec- 
tion 1  created  the  State  "Dociomentary  Stamp  Act"  at  the  same 
time  in  Section  2  prohibited  local  governments  from  enacting  ^^ 
docxamentairy  transfer  taxes  "not  in  conformity  with  this  part, 
except  that  the  prohibition  did  not  apply  to  documentary 
transfer  taxes  enacted  by  a  chartered  city  or  by  a  city  and 
county.  (Stats.  1967,  ch.  1332,  §2) 

This  special  treatment  of  chartered  cities,  and  cities 
and  counties,  is  consistent  with  the  well  settled  rule  in 
California  that  chartered  cities,  including  the  City  and  County 
of  San  Francisco,  are  autonomous  in  respect  to  their  municipal 
tax  affairs  and  hence  are  free  from  control  by  the  legislature, 
with  respect  to  the  enactment  of  nonregulatory  taxes  (West 
Coast  Advertising  Co.  v.  San  Francisco  (1939)  14  Cal.2d  516; 
fctty  o£  Glendale  V.  trondsen  (1^)   48  Cal.2d  93;  Ex  parte 
Braun  (1903)  141  Cal.  204;  fedwood  Theatres  v.  City  of  Modesto 
(1948)  86  C.A,2d  907;  AmericatTLocker  Co.  v.  City  of  Long 
Beach  (1946)  75  C.A.2d  280).  " 
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The  autonomy  of  chartered  cities  over  their  municipal 
tax  affairs  as  municipal  taxes  is  such  that  chartered  cities 
are  simply  not  bound  by  state  legislation  which  purports  to 
restrict,  curtail  or  prohibit  charter  city  taxes.  Ex  parte 
Braun,  supra:  RedvTOod  Theatres  v.  City  of  Modesto,  supra; 
American  Locker  Co.  "v^  City  of  Long  Beach,  supra. 

The  San  Francisco  ordinance  does  not  conform  exactly  to 
the  provisions  suggested  by  the  State  "Dociimentary  Transfer 
Tax  Act,"  and  many  of  the  provisions  presently  suggested  by  the 
State  Act  are  omitted  from  the  San  Francisco  ordinance.  Although 
the  State  Act  and  the  San  Francisco  ordinance  happen  to  conform 
\d.th  respect  to  the  particular  provisions  raised  by  the  question 
at  hand,  the  relevant  legislative  intention  is  that  of  the  San 
Francisco  Board  of  Supervisors,  giving  appropriate  consideration 
to  the  state  legislation. 

Generally  speaking,  the  San  Francisco  Documentary  Trans- 
fer Tax,  subject  to  specified  exemptions,  is  imposed  on  all 
deeds,  instrximents  or  other  writings  by  which  real  property  is 
sold,  when  the  consideration  or  value  of  the  real  property 
exceeds  $100.  Section  2  provides: 

"There  is  hereby  imposed  on  each  deed,  instru- 
ment or  writing  by  which  any  lands,  tenements,  or 
other  realty  sold  within  the  City  and  County  of 
San  Francisco  shall  be  granted,  assigned,  trans- 
ferred or  otherwise  conveyed  to,  or  vested  in,  the 
purchaser  or  purchasers,  or  any  other  person  or 
persons,  by  his  or  their  direction,  when  the  con- 
sideration or  value  of  the  interest  or  property 
conveyed  (exclusive  of  the  value  of  any  lien  or 
encumbrances  remaining  thereon  at  the  time  of 
sale)  exceeds  one  hundred  dollars  ($100),  a  tax 
at  the  rate  of  55  cents  ($<.55)  for  each  five  hun- 
dred dollars  ($500)  or  fractional  part  thereof. 

Under  Section  3  of  the  ordinance,  the  grantor  and 
grantee  of  a  deed  are  jointly  and  severally  liable  for  the 
docxanentary  transfer  tax, 

"Any  tax  imposed  pursuant  to  Section  2  hereof 
shall  be  paid  by  any  person  who  makes,  signs  or 
issues  any  document  or  instrument  subject  to  the 
tax,  or  for  whose  use  or  benefit  the  same  is  made, 
signed  or  issued," 
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Therefore,  although  the  tax  customarily  has  been  paid 
by  the  purchaser,  as  part  of  his  closing  costs,  the  ordinance 
actually  provides  that  the  grantor  and  the  grantee  are  jointly 
and  severally  liable  for  the  tax.   (See  also:  Rev,  &  Tax.  Code, 
§11912;  C.F.R.  §47.4362-l(b) .) 

The  exemption  provision  for  any  "agency  or  instrumen- 
tality" of  the  United  States  is  discussed  in  the  following  sec- 
tions, 

ARTICLE  XIII.  Section  16 

Certain  national  and  state  bariks  contend  that  the  docu- 
mentary transfer  tax  is  not  validly  applicable  to  banks,  whether 
chartered  by  the  United  States  or  incorporated  under  the  laws 
of  the  State  of  California. 

Article  XIII,  Section  16  of  the  California  Constitution, 
which  applies  to  both  national  and  state  banks,  but  not  to  either 
federal  or  state  savings  and  loan  associations,  provides  in 
pertinent  part  as  follows: 

"Banks,  including  national  banking  associa- 
tions, located  within  the  limits  of  this  State, 
shall  annually  pay  to  the  State  a  tax,  at  the  rate 
to  be  provided  by  law  according  to  or  measured  by 
their  net  income,  which  shall  be  in  lieu  of  all 
other  taxes  and  licenses,  st ate,  county  and  muni- 
cipal^ upon  such  banks,  or  the  snares  'thereof, 
except  taxes  upon  their  real  property  and,  when 
permitted  by  the  Congress  of  the  Unxted  States 
with  respect  to  national  banking  associations, 
motor  vehicle  and  other  vehicle  registration 
license  fees  and  any  other  tax  or  license  fee^ 
imposed  by  the  State  upon  vehicles,  motor  vehicles 
or  the  operation  thereof."  (Emphasis  added.) 

Section  23182  of  the  Revenue  and  Taxation  Code  is  a 
direct  duplication  of  the  above  constitutional  "in  lieu"  pro- 
vision. 

It  is  argued  that  under  these  provisions,  banks,  including 
both  California  banks  and  national  banking  associations,  are 
immune  from  all  county  and  municipal  taxes  except  taxes  upon 
their  real  property.   Hence,  the  argument  goes,  such  banks  are 
immune  from  dociomentary  transfer  taxes. 
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Assuming  arguendo  that  banks  are  immune  from  the  docu- 
mentary traiasfer  tax  ordinance,  the  other  party  to  a  deed, 
instrument  or  writing  would  be  liable  for  the  tax  under 
Section  2  of  the  ordinance  which  holds  the  grantor  and  the 
grantee  jointly  and  severally  liable  for  the  tax. 

"Any  tax  imposed  pursuant  to  Section  2  hereof 
shall  be  paid  by  any  person  who  makes,  signs  or 
issues  any  document  or  instrument  subject  to  the 
tax,  or  for  whose  use  or  benefit  the  same  is  made, 
signed  or  issued." 

Because  of  this  provision  for  joint  and  several  tax 
liability,  there  is  no  need  to  decide  whether  a  documentary 
transfer  tax,  as  applied  to  banks,  qualifies  as  a  tax  "upon 
their  real  property."  Nor  is  it  necessary  to  decide  whether 
a  tax  on  a  deed,  instrxment  or  writing"  to  which  a  bank  is  a 
party,  constitutes  a  tax  "upon  such  bank." 

Again,  it  should  be  noted  that  Article  XIII,  Section  16 
of  the  California  Constitution,  and  Section  23182  of  the 
Revenue  and  Taxation  Code,  apply  only  to  banks  (including  both 
state  banks  and  national  banking  associations)  and  not  to 
savings  and  loan  associations,  irrespective  of  whether  such 
savings  and  loan  association  is  a  California  or  a  federal 
association.  Accordingly,  whereas  the  documentary  transfer 
tax  might  be  applicable  only  to  the  "other  party"  when  a  bank 
is  a  party  to  a  real  estate  transaction,  the  documentary  trans- 
fer tax  clearly  may  be  collected  from  either  party  when  a 
savings  and  loan  association  is  a  party  to  a  real  estate  trans- 
action. 

AGENCY  OR  INSTRUlffiNTALITY 
OF  THE  UNITED  STATES 

The  final  question  is  whether  Section  5  of  the  Docu- 
mentary Transfer  Tax  Ordinance  (see  also:  Rev,  6e  Tax,  Cede 
§11922),  as  affected  by  Article  XII,  Section  15  of  the  California 
Constitution,  was  intended  to  exempt  national  banks  and  federal 
savings  and  loan  associations  from  the  Documentary  Transfer  Tax. 

Section  5  of  the  Documentary  Transfer  Tax  Ordinance,  as 
amended  in  February  1970,  reads  as  follows: 
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"Any  deed,  instrument  or  writing  to  which 
the  United  States  or  any  agency  or  instrumentality 
thereof,  any  state  or  territory  or  political  sub- 
division thereof,  is  a  party  shall  be  exempt  from 
any  tax  imposed  pursuant  to  this  ordinance  when 
the  exempt  agency  is  acquiring  title." 

In  February  1970,  when  the  above  language  was  enacted, 
the  California  Constitution  contained  Article  XII,  Section  15 
(repealed  June  6,  1972)  which  prohibited  the  state  and  local 
governments  from  extending  more  favorable  treatment  to  foreign 
corporations  than  was  extended  to  similar  domestic  corporations. 
That  section  read  as  follows: 

"No  corporation  organized  outside  the  limits 
of  this  State  shall  be  allowed  to  transact 
business  within  this  State  on  more  favorable 
conditions  than  are  prescribed  by  law  to  similar 
corporations  organized  under  the  laws  of  this 
State." 

In  revising  Section  5  of  the  ordinance,  the  Board  of 
Supervisors  obviously  did  not  intend  to  create  a  conflict  with 
Article  XII,  Section  15  of  the  California  Constitution, 

Hence,  these  sections,  taken  together,  provide  in  perti- 
nent part  that  any  deed  whereby  the  United  States  or  any  agency 
or  instrumentality  thereof  acquires  title  shall  be  exempt  from 
the  documentary  transfer  tax,  except  to  the  extent  that  such 
exemption  would  permit  a  "corporation  organized  outside  the 
limits"  of  California  to  operate  on  more  favorable  conditions 
than  are  prescribed  by  law  for  similar  California  corporations. 

In  applying  these  sections  to  the  question  at  hand,  two 
points  are  particularly  pertinent: 

1,  As  set  forth  earlier,  national  banks  and  federal 
savings  and  loan  associations,  for  at  least  some  purposes, 
have  been  considered  as  agencies  or  instrumentalities  of  the 
United  States,  whereas  state  chartered  banks  and  state  chartered 
savings  and  loan  associations  uniformly  have  been  denied  this 
status. 

2,  National  banks,  and  presumably  federal  savings  and 
loan  associations,  qualify  as  corporations  "organized  outside 
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the  limits  of  this  state"  within  the  purview  of  Article  XII, 
Section  15  of  the  California  Constitution.   Fox-Woodsum  Ltmiber 
Co.  V.  Bank  of  America  NT&SA  (1936)  7  Cal.2d  14;  Miller  v~ 
Union  BantTand  Trust  Co.  (1936)  7  Cal.2d  31. 

If  Section  5  of  the  Documentary  Transfer  Tax  Ordinance 
were  construed  to  exempt  deeds  whereby  national  banks  and 
federal  savings  and  loan  associations  acquired  title,  this 
exemption  would  permit  these  corporations  "organized  outside 
the  limits  of  this  State"  to  operate  on  more  favorable  condi- 
tions than  California  banks  and  California  savings  and  loan 
associations  which  cannot  qualify  as  "agencies  or  instrtimentali- 
ties"  of  the  United  States. 

Such  an  interpretation  clearly  would  have  created  a 
conflict  with  Article  XII,  Section  15,  of  the  California  Con- 
stitution. 

Additionally,  it  has  been  held  that  discrimination 
between  federally  chartered  financial  institutions,  on  the  one 
hand,  and  state  chartered  financial  institutions,  on  the  other 
hand,  is  of  doubtful  constitutionality  under  the  equal  protec- 
tion clause  of  the  United  States  Constitution.  Miller  v.  Union 
Bank  and  Trust  Co.  (1936)  7  Cal.2d  31.  See  also  County  of 
Alameda  v7Titv  and  County  of  San  Francisco  (1971)  19  C.A.3d  750, 
and  O'Kane  v.  Catuira  (1963)  212  Cal.App.2d  131. 

It  should  be  noted  also  that  the  policy  of  Title  12  of 
the  United  States  Code  (Banks  and  Banking)  applicable  to  banks 
and  savings  and  loan  associ,ations  alike,  is  to  achieve  equality 
in  taxation  between  federally  chartered  financial  institutions 
and  state  chartered  financial  institutions.  Hence,  Title  12 
U.S.C.A.,  Section  548,  which  is  applicable  to  national  banks, 
reads  as  follows: 

"For  the  purpose  of  any  tax  law  enacted  under 
authority  of  the  United  States  or  any  State,  a 
National  bank  shall  be  treated  as  a  bank  organized 
and  existing  under  the  laws  of  the  State  or  other 
jurisdiction  within  which  its  principal  office  is 
located." 

Under  this  section  it  would  appear  that  states  and  local 
governments  are  expressly  prohibited  by  federal  law  from 
extending  more  favorable  treatmeiit  taxwise  to  national  banks 
than  to  state  chartered  banks. 
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See  also  Title  12  U.S.C.A.  Section  1464(h),  applicable 
to  federally  chartered  savings  and  loan  associations,  as 
follows : 

•'No  State,  county,  municipal,  or  local  taxing 
authority  shall  impose  any  tax  on  such  associations 
or  their  franchise,  capital,  reserves,  surplus, 
loans,  or  income  greater  than  that  imposed  by  such 
authority  on  other  similar  local  mutual  or  coopera- 
tive thrift  and  home  financing  institutions," 

Accordingly,  the  exemption  in  Section  5  of  the  Documentary 
Transfer  Tax  Ordinance  must  have  been  intended  to  apply  only  to 
an  "agency  or  instnimentality"  of  the  United  States  which  did  not 
also  qualify  as  a  "corporation  organized  outside  the  limits  of 
this  state.'' 

Therefore,  it  is  my  opinion  that  Section  5  of  the  Docu- 
mentary Transfer  Tax  Ordinance  does  not  create  any  exemption 
with  respect  to  a  deed  or  instrument  in  writing  whereby  a 
national  bank  or  a  federal  savings  and  loan  association  is 
acquiring  a  title, 

CONCLUSIONS 

In  summary,  my  conclusions  are: 

1.  The  Docvunentary  Transfer  Tax  should  be  collected  in 
connection  with  the  recordation  of  deeds  involving  state  or 
national  banks,  and  this  is  true  regardless  of  whether  the  bank 
is  a  grantor  or  a  grantee  under  the  deed,  instrument  or  writing. 

2,  The  Documentary  Transfer  Tax  should  be  collected  in 
connection  with  the  recordation  of  the  deeds  involving  both 
state  and  federal  savings  and  loan  associations,  and  this  is 
true  regardless  of  whether  the  savings  and  loan  association  is 
a  grantor  or  grantee  under  the  deed,  instrument  or  writing. 
The  state  or  federal  savines  and  loan  association,  on  the  one 
hand,  and  the  "other  party  on  the  other  hand,  are  jointly  and 
severally  liable  for  the  documentary  transfer  tax. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr,  Wallace  Wort man 
Director  of  Property 
Real  Estate  Department 
450  McAllister  Street 
San  Francisco,  CA  94102 

Subject:   Proposed  Vacation,  Burnett 
and  Palo  Alto  Avenues, 
Lot  1,  Block  2718A  .V 

Dear  Mr.  Wortman: 

Your  letter  of  March  2,  1972,  regarding  the  proposed 
vacation  of  Burnett  and  Palo  Alto  Avenues,  Lot  1,  Block  2718A, 
requests  advice  as  follows: 

1.  What  are  the  legal  access  rights  of  Lot  1,  Block 
2718A,  to  Burnett  Avenue  as  now  improved,  inasmuch  as  the  new 
alignment  overlaps  the  originally  dedicated  "paper"  street 
abutting  the  subject  property? 

2,  May  the  City  charge  the  private  owners  on  Burnett 
Avenue  between  Copper  Alley  and  Twin  Peaks  Boulevard  for  a 
portion  of  the  cost  to  improve  this  section  of  Burnett  Avenue 
as  a  condition  to  granting  a  permit  to  construct  an  access 
way  to  the  new  Burnett  Avenue  over  the  unimproved  "paper" 
Burnett  Avenue? 

It  is  well  established  law  in  California  that  the  owner 
of  property  abutting  upon  a  public  street  acquires  a  private 
easement  therein  for  purposes  of  ingress  and  egress  which 
constitutes  a  property  right  attaching  to  his  land,  separate 
and  apart  from  the  right  of  the  public  to  use  the  street.  This 
private  easement  survives  vacation  of  the  public  street,  and 
the  abutting  property  owner  cannot  be  divested  of  such  ease- 
ment "except  by  purchase  or  agreement  or  by  compensation  from 
the  sovereign."  (Neff  y.  Ernst.  48  Cal.2d  628;  See  also: 
Bigelow  V.  Ballerino,  Hi  Cal.  559;  Severo  v.  Pacheco,  75  Cal. 
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App,2d  30.)  Therefore,  as  to  a  nonconsenting  property  ovmer, 
the  street  vacation  order  has  no  force  or  validity  to  effect 
a  taking  or  damaging  of  his  property  right,  and  the  street 
still  remains  a  public  street  to  the  full  extent  necessary 
to  protect  him  in  such  right.   (Bigelow  v,  Ballerino,  supra.) 
The  right  to  the  easement  suirvives  until  it  £s  extinguished 
in  one  of  the  manners  above  mentioned. 

The  judicially  established  rule  that  a  private  ease- 
ment of  ingress  and  egress  survives  a  street  vacation  has 
received  statutory  recognition  in  California  in  the  provisions 
of  Section  812  of  the  Civil  Code,  which  provide  for  the  ex- 
tinguishment of  certain  easements  upon  the  abandonment  or 
vacation  of  public  streets  and  highways,  but  which  specifically 
except  "a  private  easement  necessary  for  the  purpose  of  ingress 
and  egress  ,  ,  ,  from  or  to  a  public  street  or  highway.  .  .  .  " 

The  subject  parcel  abutted  the  originally  dedicated 
"paper"  Burnett  Avenue.  The  owner  thus  acquired  a  private 
easement  for  purposes  of  ingress  and  egress.  Burnett  Avenue 
in  its  present  improved  state  overlaps  the  originally  dedi- 
cated "paper"  street  abutting  the  subject  property.  This 
private  easement  survived  the  vacation  of  Burnett  Avenue. 

Accordingly,  you  are  advised,  im  answer  to  your  first 
question,  that  the  easement  of  access  survived  the  vacation 
of  ths  originally  dedicated  "paper"  street.  The  owner  of 
the  subject  property  retains  this  legal  right  of  access  over 
the  "paper"  street  to  Burnett  Avenue  as  now  improved  in  the 
absence  of  purchase,  agreement  or  compensation  of  the  private 
easement  right  by  the  City  and  County. 

With  reference  to  the  second  question  set  forth  in 
your  letter,  under  the  provisions  of  Chapter  X  of  the  San 
Francisco  Municipal  Code,  Part  II  (Public  Works  Code),  Sections 
191,  et  scq.,  the  Director  of  Public  Works  may  assess  lots 
benefited  by  street  improvement  in  proportion  to  the  benefits 
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received  by  each  of  the  several  lots.  At  the  time  o£  the  street 
improvement,  you  made  a  determination  not  to  assess  the  abutting 
property  owners  inasmuch  as  no  benefit  accrued  to  them  because 
of  the  nature  of  the  topography.   No  assessment  district  was 
created.   There  is  nothing  in  your  letter  to  indicate  that 
this  decision  was  improper  or  that  circumstances  have  changed. 
You  are  thus  advised  that  you  have  no  authority  to  assess 
the  private  property  owners  as  a  condition  to  granting  a  permit 
to  construct  an  access  way  to  the  new  Burnett  Avenue  over  the 
unimproved  "paper"  Burnett  Avenue, 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr,  James  F.  Wurm 

Assistant  General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:     Correction  of  Error  Relating  to  Salary 
Levels  Established  for  Parallel  Civil 
Service  Classifications 

Dear  Mr.  Wurm: 

In  your  letter  of  August  9,  1973,  you  inquire  as  to  the 
legality  of  adjusting  the  salary  level  of  the  classification 
9194  Transit  Schedule  Analyst  for  the  fiscal  year  1972-73  in 
view  of  an  error  made  in  the  amending  ordinance  to  the  Salary 
Standardization  Ordinance  passed  in  July  1972  when  the  posi- 
tion was  created.   In  my  opinion,  the  error  in  this  case  was 
clerical  in  nature  and  may  be  remedied  by  ordinance  so  that 
the  salary  level  of  the  9194  Transit  Schedule  Analyst  reflects 
the  proper  figures  as  of  the  date  of  the  creation  of  the 
position. 

The  9194  classification  was  created  in  July  1972,  and 
the  Civil  Service  Commission  expressly  provided  that  the  salary 
was  to  parallel  that  of  9134  Transit  Schedule  Supervisor 
because  of  the  similarity  of  duties  and  responsibilities  of  the 
two  positions.  However,  in  July  1972,  the  parallel  9134 
salary  level  was  in  litigation  due  to  a  difference  in  inter- 
pretation of  Charter  Section  0.404  between  the  City  and  the 
transit  workers.  The  Salary  Standardization  Ordinance  for  the 
fiscal  year  1972-73  thus  read  "NP"  (negotiations  in  progress) 
for  the  9134  position,  and  employees  in  that  classification 
were  paid  at  the  1971-72  salary  level.  Transit  Schedule  Analyst, 
9194,  was  therefore  also  paid  at  the  1971-72  level.  The  error 
occurred  in  that  a  dollar  amount  was  stated  in  the  amending 
ordinance  for  the  9194  classification  without  indication  that 
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it  was  subject  to  adjustment  along  with  the  parallel  9134 
position  when  the  negotiations  for  fiscal  year  1972-73  were 
concluded. 

There  exists  little  case  law  in  the  area  of  legislative 
or  administrative  error.  But  in  areas  such  as  correction  of 
judicial  or  assessment  error,  the  principle  exists  that  clerical 
errors  as  opposed  to  mistakes  in  substance  or  judgment  can  be 
remedied  subsequently  to  speak  as  of  the  date  of  the  original 
action.   (See  Kuhlemeier  v.  County  of  Los  Angeles,  2  Cal,2d 
257,  Morgan  v.  State  Board  oT  Equaxxzat"ion7o9'  Cal.App.2d  674.) 
A  clerical  error  is  not  res trie teSTto  the  mechanical  or  secre- 
tarial.  It  can  also  include  a  situation  where  the  clear  intent 
of  a  provision  is  frustrated  by  failure  to  bring  all  the  known 
relevant  facts  to  the  attention  of  the  legislative  or  adminis- 
trative body.  Thus  in  this  case  the  Civil  Service  Commission 
adopted  its  staff  report  and  found  that  the  9194  Transit  Sched- 
ule Analyst  was  to  be  paid  at  the  came  rate  as  the  9134  Transit 
Schedule  Supervisor.   If  the  salary  of  the  latter  was  subject 
to  negotiation,  then  the  salary  of  the  former  also  should 
fluctuate.   By  neglecting  to  indicate  this  fact  by  adding  "NP" 
to  the  dollar  figure  stated  in  the  amending  o^rdinance  for  the 
9194  classification,  a  clerical  error  not  involving  judgment 
or  substance  occurred  which  is  subject  to  retroactive  correction, 

Therefore  you  are  advised  that  authority  exists  to  adjust 
the  1972-73  salary  level  of  the  9194  Transit  Schedule  Analyst 
to  accurately  reflect  the  intent  of  the  Civil  Service  Commission 
that  its  salary  parallel  that  of  the  9134  Transit  Schedule 
Supervisor.  A.ccordingly  I  have  prepared  an  ordinance  to  this 
effect  to  be  cubmitted  p7':2viding  for  ths  proper  correction. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Stanley  Larsen 

Mayor's  Office 

200  City  Hall 

San  Francisco,  California  94102 

Subject:  Golden  Gate  Promenade 

Dear  Mr.  Larsen: 

You  have  requested  my  opinion  as  to  the  legality  of 
an  expenditure  of  funds  of  the  City  and  County  of  San  Fran- 
cisco upon  appropriation  by  the  Board  of  Supervisors  for 
construction  of  a  "Golden  Gate  Promenade."  The  publicity 
pamphlet  which  you  have  furnished  me  indicates  that  this 

Promenade"  would  be  utilized  for  public  walking  and  bicycle 
riding.  The  "Promenade"  would  extend  from  Fort  Point  along 
the  bay  shoreline  to  Aquatic  Park  and  would  be  located  on 
federal  land  over  most  of  its  length.   Parenthetically,  I 
note  that  should  the  Board  of  Supervisors  transfer  all  of  the 
park  lands  which  are  included  within  the  boundaries  of  the 
Golden  Gate  National  Recreation  Area  as  established  by  Public 
Law  92-589,  virtually  the  entire  course  of  the  "Promenade" 
would  be  on  federal  property. 

In  determining  the  legal  propriety  of  any  expenditure 
of  funds  by  the  City  and  County  of  San  Francisco,  the  initial 
consideration  is  whether  such  expenditure  is  for  a  public 
municipal  purpose  as  distinguished  from  a  private  purpose. 
To  qualify  as  relating  to  the  public  benefit,  an  expenditure 
must  be  of  primary  benefit  to  the  public,  not  any  individual. 
The  construction  of  a  walking  and  bicycle  path  is  clearly  for 
the  benefit  of  the  public  as  a  whole.   In  Rivet  v.  Burdick 
(1938)  255  App.  Div,  131,  6  N.Y.Supp.2d  79,  £t  was  held  that 
construction  of  ski  trails,  bridle  paths  and  toboggan  xruns  by 
a  municipality  was  an  expenditure  for  a  public  as  distinguished 
from  a  private  purpose. 

That  the  promenade  is  to  be  constructed  on  federal  lands 
has  no  bearing  on  the  public  purpose  or  the  legality  of  the 
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expenditure  of  city  funds,  as  the  proposed  construction  would 
be  within  the  boundaries  of  the  City  and  County  of  San  Francisco 
and  would  primarily  benefit  the  residents  of  the  City  and 
County  of  San  Francisco,   In  Briggs  v.  Raleigh  (1928)  141  S.E, 
597,  it  was  held  that  expenditure  of  municipal  funds  for 
construction  of  buildings  on  state  land  for  use  in  the  state 
fair  was  for  a  public  municipal  purpose. 

In  addition  to  your  written  request  you  have  orally 
inquired  as  to  whether,  if  private  funds  are  utilized  to 
develop  the  "Promenade  the  Mayor  may  receive  said  funds  and 
then  transfer  them  directly  to  the  federal  government. 

The  City  and  County  of  San  Francisco  Charter  Section 
6.311  provides  in  part  that: 

"All  moneys  and  checks  received  by  any 
officer  or  employee  of  the  city  and  county 
for,  or  in  connection  with  the  business  of, 
the  city  and  county,  shall  be  paid  or 
delivered  into  the  treasury  not  later  than 
the  next  business  day  after  its  receipt, 
and  shall  be  receipted  for  by  the  treasurer," 

Furthermore,  the  Board  of  Supervisors  and  not  the  Mayor  must 
accept  a  gift  on  behalf  of  the  City.   Charter  Sections  2.101, 
3,500.   If  the  federal  government  is  to  be  the  ultimate 
recipient  of  a  donation  to  the  city  and  county,  such  donation 
would  have  to  be  accepted  by  the  Board  of  Supervisors  and 
would  be  placed  in  a  trust  fund  to  be  expended  to  the  federal 
government  for  the  purposes  of  the  promenade  and  the  gifts 
should  specify  this  purpose  when  made,   (§11,  Annual  Appropria- 
tion Ordinance.) 

A  substantial  portion  of  the  promenade  would  be  on 
city  lands  now  under  the  jurisdiction  of  the  Recreation  and 
Park  Department.  That  portion  of  the  promenade  would  be 
managed  by  Recreation  and  Park  Department  Charter  Section 
3.552.  Any  gift  of  funds  to  be  expended  on  such  portion  must 
be  accepted  by  both  the  Recreation  and  Park  Commission  and 
the  Board  of  Supervisors,  Charter  Section  3,500,  and  such 
funds  would  be  held  in  trust  to  be  expended  for  the  purpose 
of  the  promenade. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  73-123 


September  14,  1973 


Mr,  Martin  Mongan 

County  Clerk 

Room  313  City  Hall 

San  Francisco,  California  94102 

Subject:  Documentary  Transfer  Tax  Deeds  in  Lieu  of  Foreclosure 

Dear  Mr.  Mongan: 

This  is  in  response  to  two  requests  made  to  this  office, 
one  from  the  Recorder  and  the  other  from  the  Tax  Collector, 
concerning  a  claim  for  refund  of  documentary  transfer  taxes 
paid  in  connection  with  the  recordation  of  a  deed  from  Unicoa 
Realty  Corporation  to  United  Insurance  Company  of  America.   The 
claim  for  refund  states  that  the  above~described  deed  was  a 
deed  in  lieu  of  foreclosure  and  accordingly  is  exempt  from 
documentary  transfer  taxes. 

The  "San  Francisco  Documentary  Transfer  Tax"  (Ordinance 
No.  315-67,  formerly  known  as  the  "San  Francisco  Documentary 
Stamp  Tax  Ordinance")  originally  was  adopted  by  the  Board  of 
Supervisors  in  December  1967,  to  become  effective  January  1, 
1968. 

The  ordinance  is  based  upon,  and  in  effect  replaced  the 
former  federal  Documentary  Stamp  Tax  (26  U.S.C.A.  §  4361  et. 
seq.),  which  was  repealed  as  of  January  1,  1968.   Section  14 
of  the  San  Francisco  ordinance  provides  that  the  ordinance 
is  to  be  interpreted  "consistently  with  those  Documentary 
Stamp  Tax  Regulations  adopted  by  the  Internal  Revenue  Service 
of  the  United  States  Treasury  Department  which  relate  to  the 
Tax  on  Conveyances  and  identified  as  Sections  47.4361-1, 
47.4361-2  and  47.4362-1  of  Part  47  of  Title  26  of  the  Code 
of  Federal  Regulations,  as  the  same  existed  on  November  8, 
1967." 

Subject  to  specified  exemptions,  which  do  not  include 
an  exemption  for  deeds  in  lieu  of  foreclosure,  the  San  Francisco 
Documentary  Transfer  Tax  is  imposed  on  all  deeds.  Instruments 
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or  other  writings  by  which  real  property  Is  sold,  when  the 
consideration  or  value  of  the  real  property  exceeds  $100,00, 
The  transferor  and  transferee  are  jointly  and  severally  liable 
for  the  tax  (Sec,  3).  Although  the  tax  arises  even  without 
recordation,  the  Recorder  is  Instructed  not  to  record  any 
taxable  instrument  unless  the  tax  is  paid  (Sees.  11,  10). 
Section  2  of  the  San  Francisco  ordinance,  which  is  virtually 
identical  to  Section  4361  of  the  former  federal  "Documentary 
Stamp  Tax,"  provides: 

"There  is  hereby  imposed  on  each  deed,  instru- 
ment or  writing  by  which  any  lands,  tenements, 
or  other  realty  sold  within  the  City  and  County 
of  San  Francisco  shall  be  granted,  assigned, 
transferred  or  otherwise  conveyed  to,  or  vested 
in,  the  purchaser  or  Durohasers,  or  any  other 
person  or  parsons,  by  his  or  their  direction, 
when  the  consideration  or  value  of  the  interest 
or  prop.3rty  conveyed  (exclusive  of  the  value 
of  any  lien  or  encumbrances  remaining  frhereon 
at  the  time  of  sale)  exceeds  one  hundred  dollars 
($100),  a  tax  at  the  rate  of  55  cents  ($.55) 
for  each  five  hundred  dollars  ($500)  or  frac- 
tional part  thereof." 

In  considering  whether  or  not  deeds  in  lieu  of  fore- 
closure are  exempt  from  the  San  Francisco  Documentary  Transfer 
Tax,  three  points  are  particularly  pertinent; 

1.  The  San  Francisco  Documentary  Transfer  Tax  Ordi- 
nance contains  no  express  exemption  for  deeds 

in  lieu  of  foreclosure. 

2.  The  former  federal  "Documentary  Stamp  Tax,"  and 
particularly  Section  4361  thereof,  which  was 
virtually  identical  to  Section  2  (set  forth 
above)  of  the  San  Francisco  Documentary  Transfer 
Tax  Ordinance,  was  applicable  to  deeds  in  lieu 
of  foreclosure.  Railroad  Federal  Savings  and 
loan  Association  v.  Un5>ted  States  (C.C.A.N.Y. 
1943)  135  F.2d  290. 

3.  Section  47.4361-2  of  the  Documentary  Stamp  Tax 
Regulations,  as  it  stood  on  November  8,  1967, 
provided  in  pertinent  part  as  follows: 
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"(a)   Conveyar.ces  subject  to  tax.   The  follow- 
ing are  examples  of  conveyances  subject  to 
the  tax: 


(3)  "A  conveyance  by  a  defaulting  mortgagor 
to  the  mortgagee  in  consideration  of  the 
cancellation  of  the  mortgage  debt.   The  tax 
is  computed  on  the  amount  of  the  unpaid 
mortgage  debt  plus  unpaid  accrued  interest. 

(4)  "Deeds  given  by  masters  in  chancery, 
sheriffs,  clerks  of  court,  etc.,  for  realty 
sold  under  foreclosure  or  execution.   The 
tax  is  computed  on  the  amount  bid  for  the 
property  plus  the  costs  if  paid  by  the  pur- 
chaser, whether  the  purchaser  is  the  mortgagee, 
judgment  creditor,  or  any  other  parson." 

Under  regulation  47.4361-2,  both  fore- 
closure deeds  and  deeds  in  lieu  of  foreclo- 
sure were  subject  to  the  tax.   As  indicated. 
Section  14  of  the  San  Francisco  ordinance 
provides  that  the  ordinance  is  to  be  inter- 
preted "consistently  with  ,  .  .  Documentary 
Stamp  Tax  Regulations  .  .  .  identified  as 
Sections  .  .  ,  47.4361-2  ...  as  the  same 
existed  on  November  8,  1967." 

Accordingly,  it  is  my  opinion  that  the  San  Francisco 
Documentary  Transfer  Tax  was  intended  to  be,  and  is,  validly 
applicable  to  deeds  in  lieu  of  foreclosure. 

The  claim  for  refund  is  predicated  upon  Revenue  and 
Taxation  Code  Section  11926,  which  is  a  part  of  th«  state 
"Documentary  Transfer  Tax  Act."  That  section  reads  as  follows; 

"Any  tax  imposed  pursuant  to  this  part  shall 
not  apply  with  respect  to  any  deed,  instrument, 
or  writing  to  a  beneficiary  or  mortgagee,  which 
is  taken  in  lieu  of  a  foreclosure," 

This  section,  however,  was  never  intended  to  be,  nor 
is  It,  a  part  of  the  documentary  transfer  tax  ordinance  enacted 
by  the  City  and  County  of  San  Fiancisco. 
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The  state  "Documentary  Transfer  Tax  Act"  became  law 
pursuant  to  Chapter  1332  of  the  Statutes  of  1967,   Section  1 
of  this  chapter  law  created  the  "Documentary  Stamp  Act"  which 
authorized  cotmties  and  cities  to  enact  a  documentary  transfer 
tax  consistent  with  the  state  legislation.  Section  2  of  the 
same  chapter  law  read  as  follows: 

"No  city  or  county  shall  directly  or  indirectly 
impose  a  tax  on  transfers  of  real  property  which  is 
not  in  conformity  with  this  part.  As  used  in  this 
section,  'city'  does  not  include  a  chartered  city 
and  'county'  does  not  include  a  city  and  county. 

This  provision  manifests  a  legislative  intention  that 
a  city  and  county,  or  a  chartered  city,  was  to  be  free  to 
enact  a  documentary  transfer  tax  ordinance  "not  in  conformity" 
with  the  state  act.  The  City  and  County  of  San  Francisco  is 
the  only  city  and  county  in  the  state,  and  in  addition  quali- 
fies as  a  chartered  city.  West  Coast  Advertieing  Co.  v.  San 
Francisco  (1939)  14  Cal,2d  3TST 

This  special  treatment  of  chartered  cities,  and  cities 
and  counties,  is  consistent  with  the  well  settled  rule  in 
California  that  under  Article  XI,  Section  5  (formerly  art.  XI, 
§§6  and  8)  of  the  California  Constitution,  chartered  cities, 
including  the  City  and  County  of  San  Francisco,  are  autonomous 
in  respect  to  their  municipal  tax  affairs  and  are  free  from 
control  by  the  California  legislature  with  respect  to  the 
enactment  of  nonregulatory  taxes.  West  Coast  Advertising  Co. 
v.  San  Francisco  (1939)  14  Cal.2d  516;  Aimvwqrth  v.  Bryant 
(1949)  34  Cal,2d  465;  City  of  Glendale  v^  Trbndseif7r9'57r~ 
48  Cal.2d  93;  Ex  parte  Braun  (iWSlTjTn.  Cal .  2M;  City  of 
Grass  Valley  y.  Walkinshaw  (1949)  34  Cal. 2d  595;  In  re  Nowak 
1921)  184  Cal.  701;  Redwood  Theatres  v.  City  of  Modesto 

1948)  86  C.A.2d  907 ;"'&Derlcan  Locker  Co.  v.  City  oU  Long 
Beach  (1946)  75  C.A.2d  'I^: 


The  autonomy  of  chartered  cities  over  their  municipal 
tax  affairs  (Cal,  Const,  art.  XI,  §  5)  is  such  that  chartered 
cities  are  not  bound  by  state  legislation  which  purports  to 
restrict,  curtail  or  prohibit  city  taxes  enacted  for  revenue 
purposes  only,  fc  parte  Braun,  supra;  Redwood  Theatres  v. 
City  of  Modesto,  supra;  American  Locker  Co.  v.  City  of  Long 
Beach,  supra.   Charter  city  taxes  do,  of  course,  remain  subject 
to  restrictions  contained  in  the  city's  charter,  or  in  the 
State  or  Federal  Constitution. 
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In  the  American  Locker__CpmganY.  case,  for  example,  the 
Locker  Company  claiaied  That  a  nonregulatory  city  license  fee 
on  coin-operated  lock  boxss  in  railroad  or  bus  stations  was 
Invalid  as  conflicting  with  Section  16000  of  the  Business  and 
Professions  Code  which  purports  to  prohibit  city  license  fees, 
except  "for  the  purpose  of  regulation."  Section  16000  reads 
as  follows: 

"Authority  to  License.  The  legislative  bodies 
of  Incorporated  cities  may,  in  the  exercise  of  their 
police  power,  and  for  the  purpoge  of  regulation,  as 
herein  provided,  and  not" otherwise , "Tlcanse  any  kind 
of  business  not  prohibited  by  "law  tranaacted  and 
carried  on  within  the  limits  of  their  jurisdictions. 
Including  all  shows,  exhibitions  and  lawful  games, 
and  may  fix  the  rates  of  such  license  fee  and  pro- 
vide for  its  collection  by  suit  or  otherwise." 
(Emphasis  Added.) 

In  view  of  the  fact  that  Long  Beach  was  and  is  a  char- 
tered city,  as  distinguished  from  a  general  law  city,  the  Court 
rejected  the  contention  of  the  Locker  Company.  The  Court  said: 

"This  argument  is  fallacious  for  the  reason 
that  the  limitation  in  section  16000  of  the  Business 
and  Professions  Code  is  contrary  to  the  power  con- 
ferred by  section  33  of  the  city  charter.  Section 
329  of  the  city  charter  makes  applicable  to  the 
defendant  city  only  such  laws  of  the  State  of  Calif- 
ornia as  are  not  in  conflict  with  the  provisions 
of  the  charter;  since  the  section  of  the  Business 
and  Professions  Code  is  in  conflict  with  a  provision 
in  the  city  charter  such  section  is  not  applicable 
to  the  defendant  city  and  is  not  a  limitation  upon 
its  powers.  Hence,  under  the  authority  conr:  )ined 
in  section  33  of  its  charter  the  defendant  Dvinici- 
pality  had  the  power  to  levy  a  license  tax  for  rev- 
enue purposes  only." 

This  division  of  authority  between  the  State  legisla- 
ture, on  the  one  hand,  and  the  legislative  bodies  of  chartered 
cities,  on  the  other  hand,  exists  "pursuant  to  the  direct 
constitutional  grant  of  the  people  of  the  state."  As  stated 
in  Ainsworth  v.  Bryaii*:,  supra,  which  involved  a  San  Francisco 
tax: 
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"It  is  well  settled  that  the  power  of  a  municipal 
corporation  operating  under  a  freeholders'  charter 
(as  is  the  city  and  county  of  San  Francisco)  to 
impose  taxes  'for  revenue  purposes,  including  license 
taxes,  is  strictly  a  municipal  affair'  pursuant  to 
the  direct  constitutional  grant  of  the  people  of 
the  state  (Const,,  art.  XI,  S  6;  West  Coast  Adver, 
Co.  y.  San  Francisco.  14  Cal.2d  516,  524  [95  P. 2d 
138]),  and  that  'the  restrictions  on  the  exercise 
of  that  power  are  only  the  limitations  and  restric- 
tions appearing  in  the  Constitution  and  in  the  charter 
itself,  ^^' 

You  are  referred  also  to  my  Letter  Opinion  No.  68-58, 
dated  July  18,  1968,  wherein  it  is  stated: 

"San  Francisco  being  a  city  and  county  and  also 
a  chartered  city,  having  complied  with  the  provisions 
of  Article  XI,  Sections  6  and  8  of  the  California 
Constitution,  would  therefore  not  be  bound  by  the 
restrictions  on  rates,  applicability,  computation 
or  other  provinions  of  the  enabling  legislation  here- 
tofore referred  to.   It  would  appear  that  the  city 
by  ordinance  could  adopt  any  documentary  stamp  tax 
which  would  not  be  contrary  to  the  provisions  of 
the  Constitution  or  Charter." 

Hence,  it  is  clear  that  the  state  "Documentary  Transfer 
Tax  Act"  was  intended  to  be,  and  is,  enabling  legislation 
whereby  counties  and  general  law  cities  are  authorijed  to 
impose  documentary  transfer  taxes c  The  state  act  v.r.s  not 
intended  to,  nor  does  it,  affect  the  autonoaiy  of  chartered 
cities,  including  the  City  and  County  of  San  Francisco,  over 
municipal  tax  affairs. 

It  should  be  noted,  also,  that  there  is  some  question 
as  to  whether  the  subject  deed  qualifies  as  a  deed  "taken  in 
lieu  of  a  foreclosure."  Under  the  original  trust  deed,  Volney 
P.  Bell  and  Hope  E.  Bell  and  Unicoa  Realty  Corporation,  as 
trustors,  conveyed  a  security  interest  in  a  fee  simple  estate 
to  Union  Bank,  as  trustee  and  beneficiary.  Under  the  proposed 
deed  in  lieu  of  foreclosure,  Unicoa  Realty  Corporation  con- 
veyed only  a  leasehold  interest  to  United  Insurance  Company 
of  America,  which  was  both  the  owner  of  the  fee  simple  estate 
and  the  beneficiary,  by  assignment,  of  the  security  interest 
in  the  leasehold  estate. 
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In  conclusion.  It  Is  coy  opinion,  based  both  upon  the 
expressed  Intention  of  the  state  legislature  and  upon  the 
autonomy  of  chartered  cities  with  respect  to  their  municipal 
tax  affairs,  that  Revenue  and  Taxation  Code  Section  11926  has 
no  effect  upon  the  San  Francisco  Documentary  Transfer  Tax 
Ordinance,  that  the  San  Francisco  Documentary  Transfer  Tax 
Ordinance  Is  validly  applicable  to  deeds  In  lieu  of  foreclo- 
sure, and  that  the  subject  claim  for  refund  should  be  denied. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.Rlno  Bei 

Program  Manager 

San  Francisco  Mimicipal  Railway 

949  Presidio  Avenue 

San  Francisco,  California  94115 

Subject:  Contract  No.  MR-595 

Junipero  Serra  Boulevard 

Ocean  Avenue  to  St.  Francis  Circle 

Dear  Mr.  Bei: 

This  is  in  response  to  your  letter  regarding  the  neces- 
sity of  obtaining  permission  from  the  Art  Commission  to  replace 
trolley  poles,  and  to  do  landscaping  and  irrigation  work.   It  is 
my  understanding  that  the  replacement  poles  will  differ  from  the 
present  poles.  They  will  also  carry  a  street  lamp. 

Your  letter  enunciated  two  questions.  The  questions 
and  answers  follow: 

1.  Does  the  opinion  of  the  former  City  Attorney 
(Opinion  No.  178)  dated  May  10,  1950,  allow  us  to  replace  the 
trolley  poles  without  obtaining  approval  of  the  Art  Commission? 

I  wish  to  modify  in  part  the  views  expressed  by  my 
predecessor  in  the  opinion  cited  by  you. 

Section  3.601,  formerly  Section  46,  of  the  Charter 
provides  in  part  as  follows: 

"The  Commission  shall  have  similar  powers  with 
respect  to  the  design  of  buildings,  bridges, 
viaducts,  elevated  ways,  approaches,  gates, 
fences,  lamps  or  other  structures  erected  or 
to  be  erected  upon  land  belonging  to  the  city 
and  county  ..."  (Emphasis  added.) 

This  section  defines  the  powers  and  duties  of  the  Art 
Conmission.  Pertinent  to  the  subject  of  the  present  inquiry 
submission  to  and  approval  of  the  Art  Commission  are  required 
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"with  respect  to  the  design  of  .  .  .  other  structures  erected  or 
to  be  erected  upon  land  belonging  to  the  City  and  County  of  San 
Francisco  ... 

The  term  "stiructure"  is  not  defined  in  said  Section. 
However,  it  is  clear  that  the  term  is  used  in  its  ordinary  mean- 
ing, i.e.,  something  constructed  or  built  (See  Webster's  New 
International  Dictionary,  2d  Ed.).   In  Volvmie  27,  American  and 
English  Encyclopedia  of  Law,  2d  Edition,  page  191,  structure  is 
defined  as  follows:   "In  the  broadest  sense  a  structure  is  any 
production  or  piece  of  work  artificially  built  up  or  composed  of 
parts  joined  together  in  some  definite  manner;  any  construction." 

In  Williams  y.  Mountaineer  Gold  Min.  Co.,  102  Cal.  134 
[34  Pac.  702,  36  Pac.  388J  tFie  Court  construed  the  words  "other 
structure"  with  reference  to  its  use  in  CCP  1183  as  follows: 
"The  use  of  the  phrase  'other  structure'  in  the  above  extract 
(from  1183)  shows  that  the  word  'structure'  comprehends  all  the 
properties  specifically  enumerated,  and  is  broad  enough  to 
include  any  similar  thing  constructed,  should  the  enumeration 
prove  incomplete." 

In  a  similar  vein  57  Corpus  Juris  Secundum,  page  514, 
section  21,  defines  "other  structure"  as  follows: 

"The  words  'other  structure,'  following  an  enum- 
eration of  particular  things  in  mechanics'  lien 
acts,  have  been  held  to  include  all  objects  built 
on  the  soil,  which  are  property  within  the  con- 
stitution, 'laving  permanency  and  put  in  place  to 
accomplish  some  definite  purpose,  and  to  compre- 
hend all  the  properties  specifically  enumerated, 
and  any  similar  thing  constructed,  should  the 
enumeration  prove  incomplete." 

You  are  therefore  advised  that  trolley  poles  placed  on 
land  of  the  City  and  County  of  San  Francisco  would  be  considered 
as  "other  structure"  under  the  provisions  of  Charter  Section 
3.601  and  would  for  design  purposes  come  under  the  jurisdiction 
of  the  Art  Commission.   However,  since  the  Public  Utilities 
Commission  by  virtue  of  Charter  Section  3.591  has  the  exclusive 
jurisdiction  to  locate  and  determine  the  character  and  type  of 
all  construction  and  additions,  betterments  and  extensions  to 
utilities  under  its  control,  only  the  design  must  be  approved  by 
the  Art  Commission. 

2.  Is  it  necessary  to  obtain  Art  Commission  approval 
for  the  landscaping  and  irrigation  works  stated  above? 

Landscaping  has  been  interpreted  to  mean  the  improving 
by  gardening  so  as  to  arrange  and  modify  the  effects  of  natural 
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scenery.   Irrigation  means  the  application  of  water  for  the  pur- 
pose of  nourishing  plants  and  flowers. 

With  reference  to  landscaping  and  irrigation  generally, 
it  is  to  be  noted  that  Section  3.601  does  not  mention  either  as 
a  work  requiring  Art  Commission  approval  and  neither  is  embraced 
within  the  definition  of  a  work  of  art  or  any  enumerated  struc- 
ture as  set  forth  in  the  section.   In  response  to  question  No. 
2,  you  are  advised  that  the  design  of  any  proposed  landscaping 
and  irrigation  planning  does  not  require  approval  by  the  Art 
Commission.  However,  if  in  connection  with  any  landscaping  on 
property  belonging  to  the  City  and  Coimty,  works  of  art  are 
placed,  erected,  removed,  relocated  or  altered,  or  structures 
are  erected.  Art  Commission  approval  is  required  under  the  pro- 
visions of  the  Section, 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.   73-125 


September  19,  1973 


Mr.  William  V.  Paizis 
Deputy  Director,  Business  &  Finance 
San  Francisco  International  Airport 
San  Francisco,  California  94128 

Subject:     United  Air  Lines  Demolition 
of  Building  26,  Procedures. 

Dear  Mr.  Paizis : 

By  letter  dated  September  12,  1973,  you  have  asked  the 
advice  of  this  office  concerning  the  request  theretofore  made  by 
United  Air  Lines  to  demolish  Building  26  in  the  south  parking  lot 
of  United 's  Maintenance  Base.  United  proposes  to  do  such  at  its 
ovm  and  sole  expense. 

The  recently  executed  United  Maintenance  Base  lease 
(see  par   37,  page  30)  makes  it  plain  that  the  building  under 
consideration  is  owned  by  the  City  and  County  of  San  Francisco, 
with  right  of  occupancy  in  United  for  the  term  of  the  lease. 

In  separate  inquiry  to  you,  you  have  stated  that  demo- 
lition of  Building  26  would  represent  an  improvement  of  our  air- 
port property  situation.  The  building  is  old,  and  was  originally 
constructed  to  be  only  a  temporary  facility.  You  also  inform  us 
that  the  building  has  little  or  no  salvage  value. 

In  our  opinion,  the  Airports  Commission,  in  the  permitted 
exercise  of  its  management  powers  over  the  airport  and  its  various 
components  (see  Charter  Section  3.691),  has  the  discretionary 
authority  to  grant  permission  to  United  to  demolish  Building  26, 

It  is  our  further  view  that  no  other  officer  or  depart- 
ment of  the  City  and  County  need  be  brought  into  this  matter  as 
a  condition  for  legality.   In  expressing  such  conclusion,  we  are 
not  unmindful  of  the  provisions  of  Section  6.2  of  the  San 
Francisco  Administrative  Code;  which,  basically,  give  the 
Director  of  Property  certain  jurisdiction  over  letting  out 
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contracts  for  demolition  of  City-owned  buildings.  We  deem 
Section  6,2  to  be  inapplicable  where,  as  here.  City  is  not 
expending  funds  for  such  demolition,  and  thus  no  bid-contract 
process  is  to  occur  at  City's  expense. 

Based  upon  the  foregoing,  you  are  advised  that  the 
Airports  Commission  is  free  to  accede  to  United 's  request,  or  to 
reject  it,  as  the  Commission's  discretion  may  dictate. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  73-126 


October  19,  1973 

DOCUMENTS  DEPT. 
SAN  FRANCISCO 
PUBLIC   LIBRARY 

Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  Calif oimia  94102 

SiJbject:  Ordinance  No.  261-73;  Endorsements 

Appearing  in  State  Legislator's  Newsletter 
as  Siibject  to  Provisions  Thereof 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  recent  request  as  to  the 
applicability  of  the  provisions  of  Section  16.522  of  the  San 
Francisco  Administrative  Code  to  material  appearing  in  a  news- 
letter mailed  to  his  constituents  by  a  local  member  of  the  State 
Assembly  and  endorsing  certain  measures  appearing  on  the  ballot 
for  the  November  1973  general  municipal  election. 

Section  16.522  reads  as  follows: 

"Sec.  16.522.  Campaign  expenditures  - 
uncontrolled  by  candidate  or  committee. 
Individuals  not  subject  to  the  control  of  a 
candidate  or  a  committee  in  support  of  or  in 
opposition  to  a  measure  may  make  expenditures 
supporting  or  opposing  a  candidate,  a  group  of 
candidates  or  any  measure,  provided  that  such 
expenditures  do  not  exceed  an  aggregate  of  two 
hundred  and  fifty  dollars  ($250)  per  elective 
office  or  measure.   Such  individuals  and  politi- 
cal committees  must  indicate  clearly  on  any 
material  pMiblished,  displayed  or  broadcast  that 
it  was  not  authorized  by  a  candidate  or  group 
of  candidates  or  committee  when  such  expendi- 
tures .in  whole  or  in  part  would  have  been 
covered  by  the  provisions  of  this  ordinance 
if  they  were  subject  to  the  control  of  a  candi- 
date or  group  of  candidates  or  committee.   Such 
individuals  shall  comply  with  all  filing 
requirements  imposed  by  this  division. 

By  its  terms.  Section  16.522  is  applicable  to  any  indi- 
vidual who  is  not  subject  to  the  control  of  a  committee  in  sup- 
port of  a  measure  and  hence,  if  the  individual  herein  is  not 
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subject  to  the  control  of  the  conmittees  in  support  of  the 
measures  he  is  endorsing,  the  provisions  of  Section  16.522  are 
applicable.  Accordingly,  while  he  is  not  precluded  from  making 
expenditures  supporting  such  measures,  such  expenditures  may 
not  exceed  an  aggregate  of  $250  per  measure.  In  addition,  he 
must  clearly  indicate  on  such  material  that  it  was  not  author- 
ized by  the  committees  in  support  of  such  measures  and  comply 
with  all  the  filing  requirements  imposed  by  the  ordinance. 

Very  truly  yours. 


THOMA.S  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  73-127 


September  28,  1973 


Mr.  John  D.  Crowley 

General  Manager  of  Public  Utilities 

287  City  Hall 

San  Francisco,  California 

Subject:   Procedures  for  PUC  Payments  Where  DPW  Contractors 
Work  Around  or  Support  Utilities  Facilities 

Dear  Mr,  Crowley: 

You  have  asked  for  the  advice  of  this  office  regarding 
the  issues  noted  above,  I4ore  particularly,  you  seek  legal 
review  of  the  following  two  (2)  possible  courses  of  action  in- 
volving the  elimination  of  interference  created  by  the  presence 
of  utilities  facilities  in  areas  where  the  Department  of  Public 
Works  is  pursuing  some  local  repair  or  improvement: 

(1)  Where  fixed  schedules  of  prices  have  been 
agreed  upon  by  the  Department  of  Public  Works 
and  the  PUC,  which  schedules  are  included  in 
the  agreement  between  DPW  and  ito  contractor. 

(2)  Where  the  PUC  negotiates  directly  with  the  DPW 
contractor,  after  award  of  contract  by  the  DPW, 
covering  interferences  not  already  covered  by 
the  fixed-price  agreement  between  the  DPW  and 
the  PUC. 

As  you  properly  recognize  and  concede  in  your  letter  to 
this  office,  it  is  required  because  of  the  PUC's  "proprietary" 
posture  that  it  bear  the  expense  of  accommodating  its  utilities 
facilities  to  the  needs  of  the  "governmental"  work  undertaken 
by  the  DPW.   (See  Charter  Section  3.591;  San  Francisco  Public 
Works  Code,  Sections  905-910;  Section  104.03,  DPW  Standard 
Specifications;  United  Railroads  v.,  City  and  County  of  S.  F. , 
239  Fed.  987;  Merced  Falls  Gas  &   Klec.  CoT'vT'Turner^  2  Cal. 
App.  720;  So.  CalTf.  Gas  Co.  v.  Lo8~Angeles,  50  Cal.  (2)  713.) 

Regarding  your  two  (2)  possible  courses  of  action,  as 
set  forth  above,  it  is  our  opinion  that  both  are  legally 
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acceptable  and  permissible  procedures  for  effectuating  the 
legal  duty  of  the  PUC  to  bear  the  cost  for  adjusting  or  support- 
ing its  facilities  to  accomtco<1ate  the  DPW  contractual  work. 

Following  the  addition  of  Section  95,1  (now  Section 
7.201)  to  our  local  Charter  by  the  electorate  in  November, 
1964,  plus  subsequent  enactment  (1965)  by  the  Board  of  Super- 
visors of  Administrative  Code  Section  6.1,  it  became  legally 
possible  to  negotiate  a  contract  for  public  work  -  so  long  as 
payment  for  tha  work  did  not  exceed  $5,000.00.   That  is,  no 
public  bidding  process  was  necessary  where  that  monetary  limit 
was  not  exceeded.   Such  legal  relaxation  is  still  in  effect, 
and  is  applicable  to  the  iosiies  now  under  consideration.   Such 
being  the  existing  legal  situation,  the  adjusting  or  support- 
ing of  utilities  facilities  which  will  not  cost  more  than 
$5,000,00  may  be  arranged  by  the  PUC  through  either  of  the 
two  methods  set  forth  above;  i.e.,  by  prearrangement  with  the 
DPW  and  exchange  of  funds  from  the  PUC  to  the  DPW,  or  by  nego- 
tiation between  the  PUC  r.nd  the  D''W's  contractor,  with  direct 
payment  by  the  PUC  to  such  contractor. 

As  to  adjusting  or  supporting  (of  utilities  facilities) 
work  to  cost  in  excess  of  $5,000.00,  it  is  our  view  that  the 
"Implied  exception"  rule  enunciated  by  the  courts  of  California 
and  other  states  would  so  apply  as  to  validate  (1)   the  in- 
clusion of  utilities  work  into  a  DPW  publicly  bid  contract, 
or  (2)  direct  negotiation  by  the  PUC  with  a  DPW  contract 
awardee  following  a  public  bid  process. 

Notwithstanding  the  presence  of  a  statute  requiring  a 
public  bid  process,  the  courts  of  California  and  other  states 
have  declared  an  "implied  exception"  therefrom  in  a  variety  of 
Instances  where  public  Interest,  or  practical  construction  of 
statutory  Intent,  indicates  some  compelling  reason  for  a  con- 
tract negotiation,  rather  than  a  public  bid  procedure.   (See 
Los  Angeles  Dredging  COc  v.  City  of  Long  Beach,  210  Cal.  348; 
Los  Angeles  Gas  &  Klectric  Co,  v,  Citv  o:t  Los  Angeles,  188  Cal, 
307;  Hillor  y.  Lo7"AngelGS.  197  Cal.  App.(23  685;  Miller  v. 
Boyle.  43  Cal.  App.  39;  Harlem  Gaslight  Co.  v.  Mayor,  etc.  of 
New  York .  33  N.Y,  309.)  "Tne  rule  of  law  is  stated  as  follows 
in  2  DlTlon  on  Nkinicipal  Corporations  1199: 

",  .  .  .  where  competitive  proposals  work  an  incon- 
gruity and  are  unavailing  as  affecting  the  final 
result,  or  where  they  do  not  produce  any  advantage 
....  or  it  is  practically  impossible  to  obtain 
what  is  required  and  observe  such  forms,  a  statute 
requiring  competitive  bidding  does  not  apply." 
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In  the  Los  Ar.r^ales  Dredging,  Coenpany  ca^re  noted  above 
(210  Cal,  348),  the  Calijfornia  Supreme  Court  quoted  with  approv- 
al (page  354)  the  following  language  from  the  Harlem  Gaslight 
Company  case,  also  cited  above: 

"Competitive  offers  or  bids  have  no  other  object 
but  to  insure  economy  and  exclude  favoritism  and 
corruption  in  the  furnishing  of  labor,  services, 
property  and  materials  for  the  uses  of  the  city 
....  They  are  not  to  have  such  a  construction 
as  ....  to  impede  the  usual  and  regular  progress 
of  the  public  budinsss,  or  to  deprive  the  inhab- 
itants, even  temporarily,  of  those  things  necessary 
and  indispensable  to  their  subsistence,  their  health, 
or  the  security  and  protection  of  their  persons  or 
property  .  .  ,  ." 

Upon  the  reasoning  employed  in  the  foregoing  sources, 
it  would  appeer  legally  permissible,  first,  to  include  utilities 
work  (adjusting  or  supporting)  in  a  DPW  public  bid  process, 
without  necessity  for  the  Public  Utilities  Commission  separately 
submitting  its  said  work  to  a  bid  process »  It  would  seem  un- 
reasonable to  assume  that  the  charter  demand  for  public  bids 
was  meant  to  require  more  than  a  single  proceeding  covering 
all  necessary  work.   In  such  single  bid  process  the  economy 
and  nonfavoritism  factors  are  presejrved  for  the  totality  of 
the  work  required  in  the  public  interest.  Thus,  it  appears 
that  the  considerations  and  demands  which  support  a  public  bid 
requirement  are  satisfied,  validating  the  entire  process. 

Next,  and  finally,  in  proper  circumstances  the  author- 
ities mentioned  above  seem  to  establish  legal  sanction  for  the 
PUC  to  negotiate  with  the  DPW  contract  awardee  for  performance 
of  adjus"ting  or  supporting  work,  the  cost  of  which  (to  the  PUC) 
will  exceed  $5,000.00. 

The  basic  premise  for  PUC  adjusting  or  supporting  activ- 
ity is  the  need  for  some  public  construction,  repair  or  improve- 
ment -  being  attended  to  by  the  Department  of  Public  Works; 
plus  the  interference  factor  created  by  certain  impeding  util- 
itis  facilities  -  the  responsibility  of  the  PUC,   It  would  seem 
evident  that  separate  and  competing  contractors  attempting  to 
work  at  the  same  job  site,  each  for  different  purposes  and  for 
different  City  departments,  would  not  create  a  situation  help- 
ful to  the  public  interest.  City-employed  experts  in  the  field 
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of  public  construction  and  improvements  have  informed  this 
office  that  more  than  one  contractor  attempting  work  in  or  at 
the  same  job  site  will  create  chaotic  conditions  regarding 
the  work  of  each.  Effective  progress  may  become  a  virtual 
impossibility  on  both  sides.  The  element  of  accommodation, 
one  to  the  other,  tends  to  become  unattainable.  The  needs  and 
interests  of  the  public  are  sorely  damaged. 

Such  results  make  it  both  reasonable  and  economical  to 
have  one  contractor  -  the  awardee  of  the  DPW  contract  -  perform 
all  o^  the  work  required  to  effectuaJ:e  the  dominant  public 
purpose  represented  by  letting  out  the  original  DPW  contract. 
That  contract  dc^QS  go  to  public  bid,  and  that  factor  preserves 
intact  the  salutary  philosophy  which  is  at  the  foundation  of 
a  bidding  requirement o  Thereafter,  the  "implied  exception" 
concept  operates  so  as  to  allow  a  negotiation  process  between 
the  PUC  and  the  DPW  contractor. 

Of  course,  it  must  be  noted  that  if  an  applicable  fact 
situation  does  not  create  a  circumstantial  condition  of  the 
type  discussed  above,  questions  may  be  presented  concerning 
the  legal  need  for  the  PUC  to  follow  a  public  bid  process  for 
work  exceeding  $5,000.00  in  cost.  We  invite  your  return  to 
this  office  for  further  advice  should  such  contingency  occur. 

Very  truly  yours. 


THOMAS  M.  O'CONi^'OR 
City  Attorney 
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Honorable  Quentin  L,  Kopp 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Legal  Relationship  Between  Board  of 
Supervisors  and  Northeast  Community 
Mental  Health  Services,  Inc. 

Dear  Supervisor  Kopp: 

You  have  asked  for  a  description  of  the  *egii  re^latlnii- 
ship  between  the  Board  of  Supervisors  [Board]  and  the  Northeast 
Community  Mental  Health  Services,  Inc.  [Northeast].  You  ask, 
"[Slpecifically,  does  the  Board  of  Supervisors  have  any  juris- 
diction, and  if  so,  how  and  in  what  manner."  According  to  your 
letter,  your  request  arises  in  the  context  of  an  announcement 
by  Northeast,  a  contractor  with  the  City  Department  of  Public 
Health,  that  a  new  mental  health  services  office  will  be  opened 
at  1400  Grant  Avenue. 

In  this  context  I  can  best  answer  your  question  by  first 
briefly  describing  the  Short -Doyle  provisions  of  the  State 
Community  Mental  Health  Services  Act  as  they  relate  to  the 
provision  of  mental  health  services  at  the  county  level.   I 
will  then  point  out  the  roles  of  both  the  Board  and  Northeast 
in  implementing  this  mental  health  program. 

Provisions  of  Short -Doyle  Act 

Under  the  Short-Doyle  Act  [Act] ,  each  county  with  a 
population  in  excess  of  100,000  is  required  to  provide  community 
mental  health  services  for  its  population.   Sections  5602  and 
5709.6  of  the  Welfare  and  Institutions  Code.   [Unless  other- 
wise indicated,  all  citations  are  to  the  Welfare  and  Institu- 
tions Code.]   Mental  health  services  in  the  county  are  to  be 
administered  by  the  local  director  of  mental  health  services, 
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who  is  appointed  by  the  governing  body.   Section  5607.   In 
San  Francisco,  the  Director  of.   the  Department  of  Public  Health, 
Francis  J.  Curry,  M.  D,,  is  the  local  director  of  mental 
health.   San  Francisco  Admini.strative  Code,  section  15.2. 
Each  county  is  required  to  have  a  local  mental  health  advisory 
board  consisting  of  fourteen  miimbers  appoivited  by  the  governing 
body  of  the  county,  and  including  one  member  of  the  governing 
body.   Section  5604o   In  the  case  of  San  Francisco,  the  governing 
body  is  the  Board  of  Supervisors.  Section  5601(a). 

Each  county  is  required  to  develop  annually  a  county 
Short -Doyle  Plan  for  provision  of  covered  mental  health 
services,  specifying  the  services  to  be  provided  in  county 
facilities  and  those  to  be  provided  by  contract  through 
private  agencies.   Section  5650.  The  items  to  be  covered 
in  the  county's  Short-Doyle  Plan  are  spelled  out  in  Section 
5651.   One  of  the  primary  functions  of  the  mental  health 
advisory  board  described  above  is  to  review  the  county's 
Short -Doyle  Plan  and  to  act  as  an  advisory  body  on  community 
mental  health  services  and  facilities  for  the  governing  body 
of  the  county.   Section  5606. 

The  county's  Short -Doyle  Plan  must  be  approved  by 
the  governing  body  of  the  county  which,  in  turn,  must  sub- 
mit the  Plan  to  the  Director  of  the  State  Department  of 
Health  (formerly  the  Director  of  the  State  Department  of  Mental 
Hygiene)  for  approval.   Section  5650 «  The  Plan  must  be  accomp- 
anied by  a  document  indicating  that  it  has  been  reviewed  by 
the  local  mental  health  advisory  board.   Section  5652. 

The  intention  and  goal  of  the  legislature  in  design- 
ing the  Short -Doyle  program  was  to  develop  a  comprehensive 
and  coordinated  single  system  of  care,  making  optimum  use 
of  all  public  and  private  resources  in  order  to  avoid  duplica- 
tion and  fragmentation  of  services.   Sections  5600,  5600,1, 
and  5650.  Also  see  the  California  Human  Relations  Agency's 
1971  booklet  entitled  California  Mental  Health  Services  Act 
at  pages  5  and  11.  As  a  consequence.  Section  5600.1  requires 
a  county  to 

"...  [Ujtilize  available  private  mental  health 
resources  and  facilities  in  the  county  prior  to 
developing  new  county-operated  resources  or  faci- 
lities when  such  private  mental  health  resources 
or  facilities  are  of  at  least  equal  quality  and 
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cost  as  compared  with  county-operated  resources 
or  facilities.  ..." 

It  is  pursuant  to  the  requirements  of  this  provision  that  the 
City  has  contracted  with  Northeast  to  provide  mental  health 
services  under  the  City  and  County's  Short -Doyle  Plan. 

When  the  Director  of  the  State  Department  of  Health  is 
allocating  funds  for  new  and  expanded  programs,  priority  is 
to  be  given  to  proposals  for  crises  intervention  services. 
Section  5704.  The  outreach  services  which  Northeast  proposes 
to  provide  at  1400  Grant  Avenue  are  what  is  known  as  crises 
intervention  services,  and  as  such  had  a  priority  funding 
position  when  proposed. 

Role  of  Board  of  Supervisors 

The  Board  of  Supervisors'  role  in  connection  with  the 
community  mental  health  services  program  under  the  Short - 
Doyle  Act  is  four-fold:   (1)  the  Board  appoints  the  local 
director  of  the  mental  health  services  program;  (2)  the 
Board  reviews  and  approves  the  Department  of  Public  Health's 
line  item  budget  (which  would  have  included  the  contract  with 
Northeast);  (3)  the  Board  appoints  the  City  and  County's 
Mental  Health  Advisory  Board  which  reviews  the  Short -Doyle  Plan 
for  the  Board  and  advises  on  the  need  for  community  mental 
health  services ;  and  (4)  the  Board  approves  the  City  and 
County's  Short -Doyle  Plan  and  submits  it  to  the  Director  of 
the  State  Department  of  Health  for  approval  and  funding. 

Relationship  of  Northeast  to  City  and 
County  Short -Doyle  Plan 

The  Board  of  Supervisors  of  the  City  and  County  of 
San  Francisco  submits  annually  a  City  and  County  Short- 
Doyle  Plan  for  mental  health  services  to  the  State  Department 
of  Health  for  funding.  The  Northeast  Community  Mental  Health 
Services,  Inc.,  is  a  private  non-profit  corporation  which  contracts 
with  the  City  and  County  to  provide  outpatient  mental  health 
seirvices  in  a  particular  geographic  area  of  the  City  under 
the  City  and  County's  Short -Doyle  Plan.  As  mentioned  above, 
this  arrangement  is  of  the  type  which  is  required  by  Section 
5600,1  relating  to  a  county's  obligation  to  utilize  available 
private  mental  health  resources. 
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The  agreement  with  Northeast  was  entered  into  on  behalf 
of  the  City  and  County  by  the  Chief  Administrative  Officer 
and  the  Purchaser  pursuant  to  the  authority  given  them  in 
Section  15.6  of  the  Administrative  Code. 

The  services  of  Northeast  with  which  you  are  concerned, 
those  to  be  offered  at  1400  Grant  Avenue,  were  among  the 
"immediate  goals"  listed  in  the  "New/Expanded  Program"  section 
devoted  to  the  Northeast  program  in  the  City  and  County's 
1972-73  Short -Doyle  Plan,  and  as  such  were  approved  at  the  time 
by  both  the  Board  and  the  State  Director  of  Health  (then  Mental 
Hygiene),  They  are  found  as  item  7  on  page  90  of  the  Plan: 

"A  night  counseling  and  outreach  program  in 
the  Upper  Grant  Avenue  area  of  North  Beach." 

In  the  1973-74  Plan,  the  subject  services  are  shown 
on  page  70  as  being  located  at  758  Union  Street  (between 
Powell  and  Mason)  and  are  described  in  the  "current  program" 
section  on  page  72: 

"In  North  Beach,  to  augment  the  daytime  activities 
of  the  North  Beach  Team,  a  night  program  has 
begun.  This  program  has  several  counselors  who 
work  the  straet  as  well  as  man  a  switchboard  pro- 
viding crisis  intervention  where  needed  as  well 
as  information/referral  services  to  those  in  need." 

Analysis  and  Conclusion 

The  primary  limitation  on  action  by  the  City  in  connec- 
tion with  Northeast's  selection  of  a  site  for  a  crises  inter- 
vention center  at  1400  Grant  Avenue  is  the  fact  that  the  City 
has  contracted  with  Northeast  to  provide  mental  health  ser- 
vices in  the  area  in  accordance  with  the  terms  of  the  City  and 
County's  Short-Doyle  Plan.   Paragraph  (q)  of  the  Agreement 
between  the  City  and  Northeast  dated  December  1,  1972.  That 
contract  now  governs  the  relationship  between  the  City  and 
Northeast.   So  long  as  Northeast  performs  its  portion  of  the 
Short- Doyle  program  consistent  with  the  Plan,  and  with  the 
other  terms  of  the  contract,  the  City  has  no  basis  for  inter- 
ference in  its  actions. 

Since  the  location  selected  by  Northeast  for  the  ques- 
tioned project  is  in  the  "Upper  Grant  Avenue  area  of  North 
Beach,"  as  described  in  the  City  and  County's  1972-73  Short- 
Doyle  Plan,  and  mentioned  again  in  the  1973-74  Plan,  the 
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requirement  that  the  program  be  operated  consistent  with  the 
City  and  County's  Short-Doyle  Plan  appears  to  be  satisfied. 
Thus,  there  does  not  appear  to  be  any  basis  for  the  City  to 
object  to  Northeast's  action. 

Finally,  even  if  there  was  no  contract  with  Northeast, 
it  is  doubtful  that  the  Board  of  Supervisors  could  now  concern 
itself  with  the  location  of  an  outreach  service  which  is  part 
of  the  City's  approved  Short-Doyle  Plan,  as  the  City  has,  in 
effect,  entered  into  a  contract  with  the  State  to  implement 
the  City  and  County's  1973-74  Sliort-Doyle  Plan  as  approved. 
Section  5707  provides: 

"Upon  approval  by  both  parties,  the  County 
Short-Doyle  Plan  shall  be  deemed  to  be  a  con- 
tractual arrangement  between  the  state  and  county," 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  73-129 


October  1,  1973 


Donald  M.  Scott,  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:  Jxirisdiction  re  Death  in  County  Jail 
Your  File  No.  1:748:194 

Dear  Chief  Scott: 

This  is  in  response  to  your  request  for  my  opinion  as  to 
which  agency  has  the  responsibility  to  submit  the  required  report 
to  the  Attorney  General  upon  the  in-custody  death  of  a  prisoner  in 
the  San  Francisco  County  Jail  in  San  Bruno.   I  have  been  informed 
that  it  has  been  the  practice  of  the  San  Francisco  Police  Depart- 
ment to  investigate  deaths  occurring  in  San  Francisco  County  Jail 
in  San  Francisco  pxirely  as  an  accommodate  ion  to  the  Sheriff  because 
of  his  lack  of  staff. 

Government  Code  Section  12525  reads,  in  pertinent  part: 

"In  any  case  in  which  a  person  dies  while 
in  the  custody  of  any  law  enforcement  agency  or 
while  in  custody  in  a  local  or  state  correctional 
facility  in  this  State,  such  law  enforcement 
agency  or  the  agency  in  charge  of  such  correc- 
tional facility  shall  report  in  writing  to  the 
Attorney  General,  within  10  days  after  the  death, 
all  facts  in  the  possession  of  the  law  enforce- 
ment agency  or  agency  in  charge  of  the  correc- 
tional facility  concerning  the  death.  ..." 

The  Sheriff's  Office  of  the  City  and  County  of  San  Francisco 
is  the  agency  in  charge  of  the  San  Francisco  County  Jail  located  in 
San  Bruno. 
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You  are  thus  advised  that  it  is  the  responsibility  of  the 
Sheriff  of  the  City  and  County  of  San  Francisco  to  stibmit  the 
report  required  under  Government  Code  Section  12525. 

Very  truly  yours. 


TH0I4AS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  73-130 


October  2.  1973 


Mr.  Ronald  H.  Born 

General  Manager 

Department  of  Social  Services 

585  Bush  Street 

San  Francisco,  California  94108 

Subject:  Availability  of  Departmental 
Procedural  Memoranda  Under 
the  Public  Records  Act 

Dear  Mr.  Born: 

You  have  requested  my  opinion  as  to  whether  there  is  a  legal 
requirement  that  the  Department  of  Social  Services'  procedural  memo- 
randa be  provided  to  anyone  requesting  them  and  that  a  mailing  list 
be  established  whereby  such  documents  are  automatically  mailed  out. 

Before  discussing  my  analysis  of  the  relevant  statutory  pro- 
visions, let  me  briefly  outline  what  they  are. 

The  provisions  of  the  Public  Record  Act  [Actl  are  found  in 
Government  Code  Section  6250,  et  seq.  Subsection  6252(d)  of  the 
Government  Code  defines  "public  records"  as  follows: 

"(d)   'Pxiblic  records'  includes  any  writing 
containing  information  relating  to  the  conduct  of 
the  public's  business  prepared,  owned,  used  or 
retained  by  any  state  or  local  agency  regardless 
of  physical  form  or  characteristics. 

Section  6253  provides ,  in  relevant  part ,  as  follows : 

"Public  records  are  open  to  inspection  at  all 
tiroes  during  the  office  hours  of  the  state  or  local 
agency  and  every  citizen  has  a  right  to  inspect  any 
public  record,  except  as  hereafter  provided.  .  .  .  ' 
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Section  6256  provides,  in  relevant  part,  that  "any  person 
may  receive  a  copy  of  an  identifiable  public  record.  ... 
Section  6257  provides  that  the  public  agency  may  charge  a  "reason- 
able fee"  for  such  copy. 

Particular  records  are  excepted  from  the  general  require- 
ment of  disclosure,  and  these  exceptions  are  spelled  out  in  Section 
6254.  None  of  the  exceptions  appears  to  apply  to  your  procedural 
memoranda.  Subsection  (a)  mentions  "inter-agency  naemoranda,"  but 
is  limited  to  "inter-agency  memoranda  which  are  not  retained  by  the 
public  agency  in  the  ordinary  course  of  business  ..."   (Emphasis 
added.)  From  what  you  have  told  me,  your  memoranda  are  retained. 

Based  on  the  information  you  have  given  me  about  these  pro- 
cedural memoranda,  it  is  clear  that  if  a  request  is  made  for  a 
single  copy  of  one  particular  memoranda,  such  must  be  provided, 
although  a  reasonable  charge  for  the  cost  of  copying  the  record 
may  be  levied. 

The  question  as  to  whether  a  request  for  all  procedural 
memoranda  in  existence  at  the  time  of  the  request  would  have  to 
be  honored  under  the  Act  is  a  more  difficult  question.   I  do  not 
believe,  however,  that  the  Legislature  intended  that  an  undue 
burden  be  placed  on  a  public  agency  in  order  to  comply  with  the 
Act.  Thus,  it  is  my  opinion  that  if  a  court  had  to  rule  on  such 
a  request,  it  would  weigh  the  need  for  the  information  against  the 
burden  on  the  public  agency  in  making  it  available.  While  you  most 
likely  have  to  mr'.ke  your  files  of  such  memoranda  available  to  any 
person  asking  to  see  them,  you  probably  would  not  have  to  make 
copies  of  such  mecuoranda  available. 

You  ask  whether  you  are  required  to  establish  a  mailing 
list  whereby  future  memoranda  are  automatically  mailed  to  persons 
who  have  req'.iested  that  this  be  done.   In  my  opinion,  the  Act  does 
not  require  public  agencies  to  establish  si.ibscrlption  services 
for  public  records.   If  the  Legislature  had  intended  this  result, 
it  would  have  been  spelled  out  very  clearly  in  the  Act,  and  this 
is  not  the  case. 

You  mentioned  in  your  letter  of  August  10,  1973,  that  you 
have  advised  a  San  Francisco  Neighborhood  Legal  Assistance  attorney 
inquiring  about  the  availability  of  procedural  memoranda  that  you 
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will  furnish  him  with  "copies  of  any  memoranda  which  he  wishes 
at  a  cost  of  ten  cents  per  page,"  but  that  the  Department  of 
Social  Services  has  no  mailing  list  whereby  procedural  memoranda 
are  automatically  mailed  to  persons  outside  the  department.   In 
my  opinion,  your  position  on  the  availability  of  these  records 
is  appropriate  and  not  inconsistent  with  the  requirements  of  the 
Public  Records  Act. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  73-131 


October  4,  1973 


Mr.  Martin  Snipper,  Director 

Art  Commission 

165  Grove  Street 

San  Francisco,  California  94102 

Subject:  Additional  Part-Time  Employment 
in  the  City  Service  for  a  Full- 
Time  City  Employee 

Dear  Mr.  Snipper: 

This  is  in  reply  to  your  request  for  opinion  whether 
you  can  appoint  a  current  full-time  City  employee  to  perform 
additional  part-time  employment  in  your  department.  You  advise 
that  the  Controller's  Office  raises  an  objection  to  such  employ- 
ment by  virtue  of  Sections  8.105  and  8.400  of  the  Charter. 

Section  8.105  of  the  Charter  provides  in  part: 

"(a)  ...  No  supervisor  and  no  officer 
or  employee  of  the  city  and  county,  shall  be  or 
become,  directly  or  indirectly,  interested  in, 
or  in  the  performance  of,  any  contract ^  vork, 
or  business,  or  in  the  sale  of  any  articla,  the 
expense,  price  or  consideration  of  which  is 
payable  from  the  treasury;  .  .  . 

"(b)  No  supervisor  and  no  officer  or 
employee  of  the  city  and  county  shall  engage 
in  any  activity,  employment  or  business  or 
professional  work  or  enterprise  which  is 
inconsistent,  incompatible,  or  in  conflict 
with  his  duties  as  a  supervisor  or  officer 
or  employee  of  the  city  and  county  or  with 
the  duties,  functions  and  responsibilities 
of  his  appointing  power,  or  the  department, 
office  or  agency  by  which  he  is  employed,  or 
the  board  or  commission  of  which  he  is  a 
member . 
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"(c)  The  civil  service  commission  with 
respect  to  officers  and  employees  whose  posi- 
tions are  subject  to  the  civil  service  provisions 
of  the  charter  other  than  officer  and  members  of 
the  fire  and  police  departments,  the  fire  com- 
mission with  respect  to  officers  and  members  of 
the  fire  department  and  the  police  commission 
with  respect  to  officers  and  members  of  the 
police  department,  are  each  empowered  to  pre- 
scribe and  enforce  such  reasonable  rules  and 
regulations  as  each  commission  deems  necessary 
to  effectuate  the  purposes  and  intent  of  this 
section.  Such  rules  and  regulations  may  provide 
for  restrictions  against  activities,  employments 
and  enterprises  other  than  those  described  or 
mentioned  herein  when  such  restrictions  are 
found  necessary  for  the  preservation  of  the 
honor  or  efficiency  of  the  city  and  county 
civil  service  or  for  the  protection  of  the 
best  interests  of  the  city  and  county  service 
in  any  respect." 

In  accordance  with  Section  8,105  of  the  Charter,  the 
Civil  Service  Commission  enacted  Rule  29  prescribing  rules  for 
additional  part-time  employment  for  City  employees.  If  approved 
by  the  Civil  Service  Commission,  a  full-time  City  employee  can 
engage  in  additional  part-time  employment  either  in  or  out  of 
the  service  of  the  City  and  County.   (§29. 02(a),  Rules  of  Civil 
Service  Commission.)  Section  29.02(a)  provides: 

"a)  Except  with  the  approval  of  th?  Cotr- 
mission  as  herein  provided,  no  person  holding  a 
full  time  position  under  permanent  or  temporary 
civil  service  appointment  (other  than  officers 
and  members  of  the  Fire  and  Police  Departments 
who  are  subject  to  the  rules  of  their  respective 
Commission),  shall  engage  in  any  employmsat , 
position  or  service  (hereinafter  for  purposes 
of  this  section  referred  to  collectively  as 
'employment')  in  or  out  of  the  service  of  the 
city  in  which  he  is  required  to  perform  any 
duties  for  another  employer  or  appointing  offi- 
cer, and  for  which  he  is  to  receive  any  compen- 
sation in  any  form  including  salary,  wage,  fee, 
commission  or  emolument." 
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Section  29.02(c)  of  the  Civil  Service  Rules  prescribes 
the  procedure  for  obtaining  approval  to  perform  additional  part- 
time  work.  The  request  must  be  made  on  a  form  provided  by  the 
Personnel  Department  and  shall  include: 

"1)  Approval  of  the  appointing  officer. 

"2)  A  statement  reporting  the  nature  of  the 
other  part-time  employment. 

"3)  The  usual  place  of  such  other  employment 
and  the  work  schedule  and  number  of  hours 
of  service  required  of  the  employee  per 
day  and  per  week, 

"4)  The  signatvire  of  the  official  or  person 
for  whom  or  under  whom  the  employment  is 
to  be  performed,  and  a  statement  by  such 
person  that  he  understands  that  the 
employee  is  regularly  employed  in  the 
city  service  on  a  full  time  basis. 

"5)  A  statement  that  approval,  if  granted, 

shall  not  be  for  more  than  six  (6)  months, 
and  if  extension  is  desired,  a  new  request 
form  must  be  submitted." 

Section  29.02(d)  of  the  Civil  Service  Rules  provides  that 
additional  employment  will  not  be  approved  by  the  Commission 
unless  the  following  conditions  are  complied  with: 

"1)  That  the  employment  will  not  impsir  the 
efficiency  or  interfere  in  any  way  with 
the  full  and  proper  performance  of  the 
employee  in  his  regular  civil  service 
employment . 

"2)  That  the  employment  will  not  be  in  a 
field  where  substantial  unemplo3nnent 
exists. 

"3)  That  reason  exists  such  as  economic  need 
or  other  special  reason  for  the  employee 
to  engage  in  such  employment. 
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"4)  That  the  performance  of  such  employment 
is  in  no  way  inconsistent,  incompatible 
or  in  conflict  with  his  civil  service 
duties  or  responsibilities  of  his  depart- 
ment or  appointing  officer. 

"5)  That  the  performance  of  such  employment 
would  not  be  contrary  to  the  interests  of 
the  city  service  generally  or  would  not 
lead  to  situations  which  would  reflect 
discredit  on  the  city  service. 

"6)  That  such  emplojnnent  will  not  require  more 
than  twenty  (20)  hours  per  week  nor  more 
than  three  (3)  hours  in  any  day,  nor  involve 
any  duty  whatsoever  of  the  employee  during 
his  regular  civil  service  work  schedule. 
Exception  to  the  limitation  of  three  (3) 
hours  of  employment  on  any  day  may  be  made 
by  the  Cocsnission  when  the  additional 
employment  is  for  the  purpose  of  accepting 
relief  assignments  in  any  emergency  service 
of  the  city  government,  or  when  the  Commis- 
sion deems  that  other  compelling  reason 
exists  for  approval  of  an  exception  to  the 
three  (3)  hour  limitation. 

"7)  That  the  employment  will  not  be  in  a 

hazardous  occupation  that  would  involve 
a  substantial  risk  of  injury  to  t  ifc 
employee.  The  Commission  will  de'»:^rDiine 
whether  such  employment  is  unduly  hazardous 
and  will  be  guided  in  its  determination  by 
the  Manual  of  Rules,  Classificationr.  and 
Basic  Rates  for  Workmen's  Compensation 
Insurance  as  published  by  the  California 
Inspection  Rating  Bureau." 

The  above  quoted  provisions  authorize  the  employment  of 
full-time  City  employees  for  additional  part-time  City  service 
under  the  conditions  therein  enumerated.   If  a  full-time  City 
employee  desires  part-time  employment  in  your  department,  he 
should  initiate  the  request  by  completing  the  form  specified 
in  Section  29.02(c)  of  the  Civil  Service  Rules. 
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You  have  indicated  that  the  Controller  states  that  Section 
8.400  of  the  Charter  would  also  prohibit  the  appointment  of  such 
an  employee  to  part-time  work  in  your  department.  Section  8.400 
of  the  Charter  establishes  general  rules  for  paying  compensation 
to  employees  of  the  City  and  County.  As  far  as  pertinent,  it 
provides ; 

"(f)  The  salary,  wage  or  other  compensation 
fixed  for  each  officer  and  employee  in,  or  as  pro- 
vided by  this  charter,  shall  be  in  full  compensation 
for  all  services  rendered,  and  every  officer  and 
employee  shall  pay  all  fees  and  other  moneys  received 
by  him,  in  the  course  of  his  office  or  employment, 
into  the  city  and  county  treasury." 

The  above  quoted  Charter  section  limits  the  salary  of  any 
City  employee  to  that  prescribed  by  the  Salary  Standardization 
Ordinance.   It  does  not  restrict  additional  part-time  emplojmient 
for  City  and  County  employees.  The  section  merely  provides  that 
the  compensation  assigned  to  a  particular  position  by  virtue  of 
the  salary  ordinances  shall  be  the  full  compensation  for  such 
position.  Thus,  if  a  full-time  employee  is  also  employed  in 
additional  part-time  employment  if  the  City  service,  he  shall 
be  entitled  to  the  salary  attached  to  the  full-time  position 
and  also  the  salary  attached  to  the  part-time  position  which 
salaries  shall  be  in  full  compensation  for  both  the  full  and 
part-time  services  rendered  the  City  and  County, 

Part-time  employees  are  not  entitled  to  overtime  com- 
pensation. (§V,  Salary  Standardization  Ordinci  e,  1973-74.) 
Therefore,  a  full-time  City  employee  who  perlj^russ  additional 
part-time  work  for  the  City  is  not  entitled  to  overtime  com- 
pensation by  virtue  of  such  employment. 

Very  truly  youra. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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October  5,  1973 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Implementation  of  Policy  of  Board  of 

Supervisors  Re  Doyle  Drive  Improvement 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  recent  letter  wherein  you 
advise  that  the  State  Department  of  Transportation,  in  con- 
sidering plans  for  improving  the  Doyle  Drive  approach  to  the 
Golden  Gate  Bridge,  has  endorsed  an  eight  lane  approach  rather 
than  a  six  lane  approach  as  requested  by  your  Board  in  Resolution 
No.  159-73,  and  requesting  my  advice  as  to  what  options  said 
Board  now  has  based  upon  said  resolution. 

The  California  Highway  Commission  is  empowered  to  alter 
or  change  the  location  of  any  state  highway  if,  in  its  opinion, 
such  alteration  or  change  is  for  the  best  interest  of  the  State. 
(Streets  and  Highways  Code,  §71.)  Doyle  Drive  is  a  state  highway 
in  that  it  is  a  portion  of  Route  480.   (Streets  and  Highways  Code, 
§§300,  616.) 

On  the  other  hand,  the  Board  of  Supervisors  is  the  policy 
making  body  of  the  City  and  Coianty  of  San  Francisco  and  once  it 
has  established  policy  with  respect  to  any  matter  touching  or 
concerning  the  City  and  County,  no  officer,  board  or  commission 
of  the  City  and  County  should  engage  in  any  activity  contrary 
to  such  policy.   (See:  San  Francisco  Administrative  Code, 
§§2.5,  2.6,  5.1,  5.10  and  5.11.) 

Accordingly,  in  my  opinion,  the  California  Highway  Com- 
mission has  plenary  power  to  alter  Doyle  Drive  to  eight  lanes 
if  it  finds  such  alteration  is  for  the  best  interest  of  the 
State.  However,  the  policy  adopted  by  the  Board  of  Supervisors 
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with  respect  to  Doyle  Drive  is  binding  upon  our  Department  of 
Public  V/orks  and,  in  the  event  said  department  engages  in  any 
discussion  with  the  State  Department  of  Transportation,  it 
should  not  take  any  positions  or  action  contrary  to  said  policy, 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Port  of  San  Francisco 

Ferry  Building 

San  Francisco,  California  94111 

Attention:  Mr.  Richard  A.  Bobier 

Subject:  Power  of  Port  Commission  to  Purchase 
fdaterials.  Supplies  and  Equipment 
Required  in  Operation  of  Port 

Gentlemen : 

This  is  in  response  to  your  September  14,  1973  letter 
requesting  my  opinion  as  to  the  power  of  the  Port  Commission 
to  directly  purchase  materials ,  supplies  and  equipment  that 
are  required  in  the  operation  of  the  Port  of  San  Francisco. 
You  contend  in  your  letter  that  the  Port  Commission  has  such 
power  pursuant  to  the  provisions  of  subdivisions  (12)  and  (14) 
of  Section  3.581  of  the  Charter  relating  to  the  powers  of  the 
Port  Commission  and  that  these  sections  supersede  the  central 
purchasing  procedures  and  requirements  of  Sections  7.100, 
7.103  and  7.200  of  the  Charter.  Sections  7.100,  7.103  and 
7.200  provide  in  their  pertinent  parts  as  follows: 

Section  7.100 

"The  purchaser  of  supplies  shall  purchase  all 
materials,  supplies  and  equipment  of  every  kind 
and  nature,  and  enter  into  agreements  for  all  con- 
tractual services  required  by  the  several  depart- 
ments and  offices  of  the  city  and  county,  except 
as  in  this  section  otherwise  provided.  Ptorchases 
of  books,  magazines  and  periodicals  for  the  library 
departments,  works  of  art  for  museums  and  other 
articles  or  things  of  unusual  character  as  to  the 
purchasing  thereof,  may,  on  the  recommendation  of 
a  department  head  and  the  approval  of  the  purchaser, 
be  purchased  directly  by  said  department  head.  .  .  . 


Letter  Opinion  No.  73-133 


Port  of  San  Francisco       2  October  5,  1973 


"All  purchases  shall  be  by  written  purchase 
order  or  tTritten  contract,  ..." 

Section  7.103 

"All  purchase  orders  and  contracts  shall  be 
based  on  written  requisitions,  or,  for  material  or 
supplies  in  conmon  use  in  the  various  departments, 
on  the  purchaser's  records  of  average  use  by  all 
departments,  when  approved  by  the  chief  administra- 
tive officer.  The  purchaser  of  supplies  shall 
approve  all  bills  or  vouchers  for  materials, 
supplies,  equipment,  and  contractual  services  before 
the  controller  shall  draw  and  approve  warrants 
therefor.  All  contracts  for  the  purchase  of  material, 
supplies  and  equipment  shall  be  made  after  inviting 
sealed  bids  by  publication.  All  sealed  bids 
received  shall  be  kept  on  file.  When  an  av^ard  of 
contract  is  made,  notice  that  the  same  has  been  made 
shall  be  given  by  one  publication,  and  any  interested 
person  may  examine  the  bids  and  records  at  the 
purchaser*  s  office. " 

Section  7,200 

"  ,  ,  .  The  head  of  the  department  in  charge  of 
or  responsible  for  the  work  for  which  a  contract  is 
to  be  let,  or  the  purchaser  of  supplies  in  the  case 
of  purchases  of  materials,  supplies  and  equipment, 
shall  let  such  contract  to  the  lowest  reliable  and 
responsible  bidder  not  less  than  ten  days  after 
advertising  by  publication  for  two  consecutive  days 
for  sealed  proposals  for  the  work,  improvement  or 
purchase  contemplated,  ,  ,  ," 

The  provisions  of  subdivisions  (12)  and  (14)  of 
Section  3.581  read  as  follows: 

"(12)  To  enter  into  contracts,  agreanents, 
or  stipulations  germane  to  the  scope  of  its  powers 
and  duties;" 

"(14)  To  provide  and  equip  offices  within 
or  without  the  port,  within  other  states,  or  in 
foreign  countries,  and  through  such  employees 
and  agencies  as  it  may  deem  expedient;  ' 
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The  acceptance  of  your  view  would  result  in  the  con- 
clusion that  the  specific  working  of  the  above  quoted  provisions 
of  subdivisions  (12)  and  (14)  relating  to  the  power  of  the  Port 
Commission  to  contract  and  to  provide  and  equip  offices  repealed 
by  implication  the  central  procurement  procedures  and  the  com- 
petitive bid  requirements  for  the  purchases  of  materials, 
supplies  and  equipment  set  forth  in  the  above  quoted  provisions 
of  Sections  7,100,  7.103  and  7.200  of  the  Charter,  and  that  the 
Port  would  have  complete  and  legally  uncontrolled  autonomy  in 
this  respect.   I  cannot  concur  in  this  view.   In  the  case  of 
Ireland  v.  Riley,  11  Cal.App.2d  70  (Supreme  Court  hearing  denied) 
the  court,  in  considering  an   analogous  problem,  pointed  out  as 
follows: 

Page  76, 

"The  authorities  are  clear  that  repeals  by 
ijuplication  are  not  favored.  We  quote  here  from 
39  C.J,,  page  905,  section  510,  which  sets  forth 
the  rule  approved  by  all  the  authorities,  as 
follows:   The  repeal  of  statutes  by  implication 
is  not  favored.  The  courts  are  slow  to  hold  that 
one  statute  has  repealed  another  by  implication, 
and  they  will  not  make  such  an  adjudication  if 
they  can  avoid  doing  so  consistently,  or  on  any 
reasonable  hypothesis,  or  if  they  can  arrive 
at  another  result  by  any  construction  which  is 
fair  and  reasonable.  Also,  the  courts  will  not 
enlarge  the  meaning  of  one  act  in  order  to  hold 
that  it  repeals  another  by  implication,  nor  will 
they  adopt  an  interpretation  leading  to  an 
adjudication  of  repeal  by  implication  unless  it 
is  inevitable,  and  a  very  clear  and  definite 
reason  therefor  can  be  assigned.  Furthermore, 
the  courts  will  not  adjudge  a  statute  to  have 
been  repealed  by  implication  unless  a  legisla- 
tive intent  to  repeal  or  supersede  the  statute 
plainly  and  clearly  appears.  The  implication 
must  be  clear,  necessary  and  irresistible.  The 
foregoing  rules  are  particularly  applicable  where 
the  statute  claimed  to  have  been  repealed  has  for 
a  long  time  been  rigidly  adhered  to  and  construed 
as  being  in  existence,  as  well  as  where  it  has 
been  given  a  settled  meaning  by  adjudications  of 
the  court  of  last  resort,  or  where  subsequent 
legislation  shows  that  the  legislature  deemed  it 
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still  in  existence.  Also,  the  rules  are  especially 
applicable  where  a  repeal  would  lead  to  absurd 
consequences,  or  x^/here  the  statute  is  an  important 
one  relating  to  a  governmental  matter,  and  a  repeal 
would  be  destructive  and  ruinous  of  the  public 
welfare,  impair  a  settled  prerogative  of  the  govern- 
ment, or  leave  no  law  whatever  on  a  subject  con- 
cerning which  it  is  necessary  that  there  be  a 
positive  law  of  some  sort»'" 

Page  77* 

"The  law  relative  to  the  repeal  of  statutes 
by  implication  is  clearly  set  forth  in  23  California 
Jurisprudence,  page  691  et  seq. ,  and  shows  clearly 
that  one  section  of  the  code  will  not  be  repealed  by 
a  subsequent  section  making  no  mention  of  the  prior 
section,  unless  there  is  an  irreconcilable  conflict," 

Here,  the  interpretation  advanced  by  you  would  not  only 
result  in  a  repeal  by  implication  but  it  would  also  result 
that  there  would  be  no  applicable  law  requiring  competitive 
bidding  on  Port  purchases  of  materials,  supplies  and  equipment. 
When  the  Port  was  xander  the  control  of  the  State,  the  Port 
Authority  was  subject  to  the  central  purchasing  procurement 
and  competitive  bidding  requirements  set  forth  in  Sections 
14790  to  14815  of  the  Government  Code.   I  can  find  no  intent 
manifest  in  the  provisions  of  Section  3.581  of  the  Charter, 
considered  as  a  whole  and  in  conjunction  with  Section  3,584, 
that  in  effecting  the  transition  between  State  control  and  City 
and  County  control  of  the  harbor,  the  Port  Commission  should  be 
free  of  these  basic  safeguards  relating  to  the  expenditure  of 
public  funds  nor  can  I  find  any  inconsistency  or  irreconcilable 
conflict  between  the  provisions  of  this  section  and  the  provi- 
sions of  Sections  7,100,  7.103  and  7,200  above  quoted. 

The  opening  paragraph  of  Section  3.581  reads,  in  part, 
as  follows: 

"...  Subject  to  the  terms  and  conditions 
of  the  transfer  and  any  supplemental  agreements 
relating  thereto,  the  port  commission  shall  have 
the  control  and  management  of  all  real  and  personal 
property  transferred  under  the  Statutes  1968,  ch,  1333, 
or  otherwise  acquired  or  purchased  with  funds  under 
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its  control  or  acquired  or  purchased  by  it 
within  the  scope  of  its  authority,  ', 
(Underscoring  added,"} 

The  underscored  phrase  indicates  that  purchases  would 
be  made  by  an  authority  other  than  the  Port  Commissioners  as 
well  as  purchases  would  be  made  directly  by  the  Department. 
This  is  consistent  with  the  provisions  of  Section  7.100  above 
quoted  \7hich  provide  for  purchases  of  materials,  supplies  and 
equipment  generally  to  be  made  by  the  Purchaser  of  Supplies 
but  it  also  contemplates  direct  purchasing  by  a  Department  in 
certain  circumstances. 

More  specifically,  Section  3.584  of  the  Charter  pro- 
vides as  follows: 

"In  the  matter  of  the  control  and  opera- 
tion of  the  harbor  and  of  the  facilities  and 
equipment  thereof,  including  the  matter  of 
budgets  and  appropriations,  the  port  commission 
shall  be  subject  to  the  budgetary  and  fiscal 
procedure  elsewhere  provided  for  in  this  charter." 

Webster's  New  International  Dictionary,  2d  Edition, 
Unabridged,  defines  the  word  "fiscal"  as  "Of  or  pertaining  to 
the  public  treasury  or  revenue  generally;  hence,  of  or  pertain- 
ing to  financial  matters  generally."  The  term  has  also  been 
interpreted  as  relating  to  the  business  transactions  of  a 
county  (See  Martin  v.  Tyler.  60  N.W.  392).   It  is  obvious  in 
the  context  of  Section  3.584  that  the  term  "fiscal  procedure 
relates  to  something  more  than  the  matters  of  budgets  and 
appropriations,  and  it  cannot  be  gainsaid  that  a  purchase 
involves  not  only  a  financial  matter  but  also  a  business 
transaction.  Accordingly,  the  power  given  to  the  Port  Commis- 
sion to  contract  and  equip  offices  is  to  be  interpreted  in  the 
sense  that  these  powers  are  to  be  exercised  in  connection  with 
the  purchasing  procedures  of  the  Charter  insofar  as  the  purchase 
of  materials,  supplies  and  equipment  is  concerned.  The  Attorney 
General,  in  considering  an  analogous  problem,  concluded  in 
15  Ops.  Cal.  Atty,  Gen.  259  on  page  264  as  follows: 

"3.  Purchase  of  supplies.  We  believe  that 
the  purchases  of  supplies  for  the  county  jail 
store  with  county  money  have  to  be  made  through 
the  county  purchasing  agent,  if  any.  Although 
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Penal  Coda  sec,  4025  states:   'The  sheriff  ,  ,  . 
may  purchase  .  .  . '  this  language,  should  not  be 
construed  to  repeal  by  implication  the  duties  of 
the  purchasing  agent  under  Gov't,  Code  sec,  25501 
or  the  charter.  An  almost  identical  problem  was 
presented  in  Ireland  v,  Riley,  11  Cal,App,2d  70 
(1935),  wherein  it  was  held  that  a  statute  relating 
to  general  fiscal  operation  would  not  be  held  to 
be  impliedly  repealed  by  one  relating  to  the  duties 
of  a  particular  agency.  Following  the  general  rule 
that  repeals  by  Implication  are  not  favored,  it 
appears  to  us  that  the  intendment  of  Penal  Code 
sec.  4025  is  to  give  the  sheriff  authority  to  purchase 
through  the  regular  purchasing  agencies  and  procedures 
those  items  he  deems  are  necessary," 

Also  see  the  case  of  State  v.  Brotherhood  of  R.R,  Train- 
men, 37  C.2d  412  where  the  Supreme  Court  gave  effect  to  a  general 
statute  requiring  that  state  salaries  be  subject  to  the  approval 
of  the  Department  of  Finance  as  against  a  specific  provision  of 
the  Harbors  and  Navigation  Code  authorizing  the  Board  of  State 
Harbor  Commissioners  to  fix  the  salary  of  its  employees.  The 
court  pointed  out  as  follows,  pp,  421-422: 

"  ,  .  ,  The  Department  of  Finance  is  given 
general  powers  of  supervision  over  all  matters 
concerning  the  financial  and  business  policies 
of  the  state,   (Gov,  Code,  §13070,  based  on  former 
Pol.  Code,  §o54,)  The  purpose  of  such  legislation 
is  to  conserve  the  financial  interests  of  the  state, 
to  prevent  improvidence,  and  to  control  the  expendi- 
ture of  state  money  by  any  of  the  several  departments 
of  the  state,   (Ireland  v,  Riley.  11  Cal,App.2d  70, 
72  [52  P,2d  1021771   Since  sections  18004  and  1705 
may  be  harmonized,  they  should  be  construed  together 
and  with  reference  to  the  idiole  system  of  which 
they  form  a  part,   (See  Cohn  v.  Isensee,  45  Cal, 
App,  531,  536-537  [188  P,  279J  ;  Ireland  v,  Riley. 
supra.  11  CaloApp,2d  70,  74-76  [52  P.Zd  lOZiJ ; 
Chilson  V.  Jerome.  102  Cal,App.  635,  641  [283  P. 

wrn) 

You  are  accordingly  advised  that  it  is  my  opinion  that  the 
Port  Commission  is  governed  in  its  purchases  of  materials, 
supplies  and  equipment  by  the  competitive  bid  and  other  provisions 
of  Sections  7.100,  7,103  and  7.200  of  the  Charter, 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
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Mr,  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Proposed  Employer-Employee  Ordinance 
Your  File  No.  188-70 

Dear  Mr.  Dolan: 

I  have  reviewed  the  proposed  amendments  which  have  been 
submitted  by  various  labor  organizations  and  the  Management 
Committee  and  have  found  with  but  two  exceptions  that  the  pro- 
posed amendments  will  not  conflict  with  provisions  of  the 
Charter,  existing  ordinances  or  the  rules  and  regulations  of 
the  Civil  Service  Commission, 

A  proposed  amendment  was  submitted  by  Supervisor 
Molinari  to  Section  16,206  relating  to  "management  rights." 
The  amendment  would  provide  that  existing  ordinances  and  the 
rules  and  regulations  of  the  Civil  Service  Commission  would 
be  subject  to  change  through  the  meeting  and  conferring 
process.  This  implies  that  the  parties  to  meeting  and  confer- 
ring could  agree  and  thereby  effectively  change  the  rules  of 
the  Civil  Service  Commission.   In  actuality,  the  Charter  pro- 
vides that  it  is  the  Civil  Service  Commission  which  must 
promulgate  its  own  rules  and  regulations  for  the  governing  of 
certain  aspects  of  employee  relations.   It  is  not  legally 
possible  to  effectively  pass  an  ordinance  of  this  nature  which 
would  directly  conflict  with  the  provisions  of  tlic  Charter, 

I  might  point  out  that  Supervisor  Feinstein  has  also 
submitted  a  proposal  to  this  secticn  (Proposal  "D")  which 
would  alleviate  the  apparent  conflict,  Supeirvisor  Feinstein 's 
amendment  provides  that  amendments  to  the  civil  service  rules 
and  regulations  may  be  proposed  in  the  meeting  and  conferring 
process.  This  clearly  implies  that  while  these  rules  and 
regulations  may  be  the  subject  of  meeting  and  conferring,  the 
final  determination  of  what  rules  shall  be  changed  is  left  to 
the  discretion  of  the  Civil  Service  Commission. 
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SEIU  has  proposed  an  amendment  to  Section  16, 211(a)  of 
the  proposed  ordinance.  This  proposal  would  do  away  with  an 
election  in  a  particular  representation  unit  if  an  employee 
organization  can  shov;  evidence  of  majority  support  in  that 
particular  unit  by  some  credible  means.  As  was  discussed  at 
the  Board's  meeting  on  Friday,  October  5,  1973,  the  Meyers- 
Milias -Brown  Act  clearly  indicates  that  secret  elections  are 
required  in  situations  where  exclusive  recognition  is  granted, 
A  superior  court  judge  in  Fresno  County,  California,  has  deter- 
mined that  "it  is  not  wholly  satisfied  that  anything  less  than 
a  vote  of  the  employees  would  suffice"  in  a  situation  where  a 
majority  representative  is  to  be  selected. 

Section  3507  of  the  Meyers -Mil ias -Brown  Act  provides  that 
a  public  agency  may  adopt  reasonable  rules  and  regulations  for 
the  administration  of  employer-employee  relations.   It  could  be 
argued  that  pursuant  to  this  grant  of  authority  that  a  "reason- 
able jnale  and  regulation"  would  be  to  grant  recognition  to  an 
employee  organization  which  presents  credible  evidence  of  employee 
support  equal  to  at  least  more  than  50  per  cent  of  the  effected 
employees.  Hot-zever,  based  upon  the  express  provision  of  sub- 
section (d)  of  Section  3507  of  the  Meyers-Milias-Brown  Act  which 
provides  that  recognition  of  employee  organizations  is  granted 
pursuant  to  a  vote  of  the  employees  and  also  bearing  in  mind  the 
opinion  of  the  superior  court  of  Fresno,  California,  it  is  my^ 
opinion  that  the  granting  of  recognition  to  an  employee  organiza- 
tion should  be  accomplished  pursuant  to  a  vote  of  the  effected 
employees. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Honorable  Dorothy  von  Beroldingen 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Proposed  Legislation  Regulating 

Displays  and  Shelves  in  Retail  Stores 

Dear  Supervisors  von  Beroldingen: 

This  is  in  response  to  your  request  that  this  office 
investigate  the  possibility  of  regulating  the  design  of  brackets 
and  shelving  in  retail  stores  in  the  City  and  County  so  as  to 
assure  greater  safety  to  the  general  public. 

The  California  Constitution  empowers  the  City  and  County 
to  make  and  enforce  within  its  limits  all  local,  police,  sanitary, 
and  other  ordinances  and  regulations  not  in  conflict  with  general 
laws,  (Cal.  Const,  Art.  XI,  §7.)  A  review  of  the  general  laws 
fails  to  reveal  any  statute  with  which  such  proposed  regulation 
might  conflict.  However,  in  considering  any  legislation  to  be 
enacted  under  authority  of  Article  XI,  Section  7  of  the  State 
Constitution,  consideration  must  be  given  to  the  due  process 
requirements  of  the  Fourteenth  Amendment.   "Due  process"  as  used 
in  the  Fourteenth  Amendment  has  been  said  to  mean  that  "no  one 
may  be  required  at  peril  of  life,  liberty  or  property  to  specu- 
late as  to  the  meaning  of  penal  statutes.  All  are  entitled  to 
be  informed  as  to  what  the  State  commands  or  forbids."  (Katzev 
y.  County  of  Los  Angeles,  52  Cal. 2d  360,  370.)  The  standard  to 
be  applied  has  been  set  forth  by  the  U.S.  Supreme  Court  as 
follows: 

"That  the  terms  of  a  penal  statute  creating 
a  new  offense  must  be  sufficiently  explicit  to 
inform  those  who  are  subject  to  it  what  conduct 
on  their  part  will  render  them  liable  to  its 
penalties  is  a  well -recognized  requirement,  con- 
sonant alike  with  ordinary  notions  of  fair  play 
and  the  settled  rules  of  law.  And  a  statute  which 
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either  forbids  or  requires  the  doing  of  an  act 
in  terms  so  vague  that  men  of  common  intelligence 
must  necessarily  guess  at  its  meaning  and  differ 
as  to  its  application,  violates  the  first  essential 
of  due  process  of  law,"  Connally  v.  General  Const, 
Co.,  269  U.S.  385,  391. 

Mindful  of  the  foregoing,  I  am  unable  at  this  time  to 
prepare  specific  legislation  prohibiting  or  regulating  the  use 
of  brackets  and  shelves  which  constitute  a  hazard  to  the  public 
within  the  due  process  requirement  that  persons  subject  to  such 
legislation  understand  what  conduct  on  their  part  will  render 
them  liable  to  its  penalties.   In  my  opinion,  public  hearings 
by  an  appropriate  Committee  of  the  Board  of  Supervisors  would 
be  an  appropriate  vehicle  for  developing  specific  information 
as  to  the  type  of  brackets  and  shelving  which  constitute  a 
danger  to  persons  exposed  thereto  and  the  type   of  controls  nec- 
essary to  protect  the  general  public  against  such  dangers.   For 
this  purpose  I  have  prepared  and  am  enclosing  herewith  a  draft 
ordinance  prohibiting  in  broad  general  terms  the  use  of  any 
shelving  or  brackets  which  constitute  a  danger  to  the  public 
in  order  that  the  Committee  have  some  legislation  before  it 
which  could  then  be  revised  in  the  light  of  the  testimony  to 
regulate  the  design  of  such  brackets  and  shelving  within  con- 
stitutional limitations. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  i^ttomey 


Letter  Opinion  No.    73-136 


October  15,  1973 


Docu^Tf:^!T5  dept. 
SAN  Fr;."..\'CiSCO 
PUBl_iC   L!3RARY 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Employer -Employee  Relations  Ordinance 
Your  File  No.  183-70 

Dear  Mr.  Dolan: 

I  have  reviewed  the  proposed  Employer-Employee  Relations 
Ordinance  which  you  have  forwarded  to  this  office  for  approval 
as  to  form* 

There  aopear  to  be  a  few  minor  typographical  errors  and 
"one  oversight*'  in  the  adoption  of  amendments  to  the  proposed 
ordinance. 

In  Section  16,201  (Statement  of  Purpose)  the  Board 
adopted  a  management  proposal  which  is  the  second  paragraph  of 
Section  16,201.  The  Board  also  adopted  an  amendment  proposed 
by  SEIU  which  repeats  the  last  sentence  of  the  management  pro- 
posal and  adds  additional  language  relating  to  Section  8,405 
of  the  Charter,,   It  appears  that  this  duplicated  language  in 
the  third  paragraph  could  be  deleted  and  the  language  "or 
employees  whose  salary  is  established  pursuant  to  Section  8.405 
of  the  Charter  of  the  City  and  County  of  San  Francisco"  could 
be  added  to  the  existing  language  in  the  second  paragraph  and 
thereby  obtain  the  same  intended  result. 

In  Section  16.210,  subparagraph  (b) ,  an  amendment  was 
proposed  by  management  regarding  factors  to  be  considered  by 
MERP  when  called  upon  to  determine  an  appropriate  unit  for  an 
employee  or  employee  organization  who  challenges  his  inclusion 
in  any  unit  set  forth  in  the  ordinance.  This  language  begins 
on  the  fourth  line  of  subparagraph  (b)  and  reads:   "in  arriving 
at  said  determination  MERP  shall  consider  ..."   In  the  pro- 
posed amendment  the  language  in  question  was  to  be  incorporated 
in  a  new  sentence. 
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In  Section  16.217  (Disputes  Concerning  Memorandums  of 
Understanding)  in  the  first  sentence  the  v7ord  "of"  should  be 
changed  to  "or"  and  should  read:   "...  memorandum  of  under- 
standing regarding  the  application  or  interpretation  of  any 
provision  ..." 

I  am  returning  the  proposed  amendment  approved  as  to 
form  with  the  exception  of  the  above  referred  to  items. 

Very  truly  yours, 

MHM 

THOmS  M.   O'CONNOR 
City  Attorney 


Letter  Opinion  No.  73-137 


October  19,  1973 


DOCUMENTS  DEPT. 

Mr.  Milton  F.  Reiterman  ^^^  francisco 

Associate  Superintendent  P^^*-'^  UBRary 

Administration  of  Services 

San  Francisco  Unified  School  District 

135  Van  Ness  Avenue 

San  Francisco,  California  94102 

Subject:   School  District  Activities  re 

Bond  Issues  A  and  B 

Dear  Mr.  Reiterman: 

You  have  asked  my  opinion  as  to  the  legality  of  certain 
of  the  activities  of  the  School  District  in  relation  to  Proposi- 
tions A  and  B  appearing  on  the  November,  1973  ballot.   In  your^ 
letter  you  state  that  the  District  has  been  distributing  materi- 
als and  posting  signs  on  school  premises,  all  bearing  the  slogan 
"A  +  B  =  Safe  Schools." 

I  have  reviewed  the  statutory'  and  case  law  on  this  sub- 
ject and  it  is  my  opinion  that  a  court  could  determine  that  this 
slogan,  because  of  its  nature  and  connotation,  transcends  the 
mere  furnishing  of  factual  information  and  that  it  is,  in  point 
of  fact,  an  election  slogan  urging  a  "Yes"  vote  on  Propositions 
A  and  B  appearing  on  the  November,  1973  ballot.   Posting  of 
such  a  slogan  on  school  premises  is  an  act  in  excess  of  the 
authority  of  the  School  District. 

I  accordingly  advise  that  you  discontinue  distribut- 
ing and  posting  the  signs  on  school  premises  which  bear  the 
slogan  "A  +  B  =  Safe  Schools." 

I  shall  be  pleased  to  discuss  this  matter  in  detail 
with  you  at  your  convenience. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  73-138 


October  19.  1973 


DOCUMENTS  DEPT. 

Mr.  Robert  J.  Dolan,  Clerk  san  francisco 

Board  of  Supervisors  public  ubrary 

235  City  Hall 
San  Francisco,  California  94102 

Subject:   Campaign  Statements;  Proposed 
Requireaent  That  Registrar 
Review  Same  for  Compliance  with  Law 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  recent  request  that  I 
advise  whether  or  not  the  Registrar  of  Voters  could  be  author- 
ized to  review  campaign  statements  and  refer  those  statements 
which  do  not  legally  conform  to  the  provisions  of  Ordinance  No. 
261-73  (San  Francisco  Administrative  Code,  Sees.  16.501-16.530) 
to  the  District  Attorney  for  subsequent  action. 

The  Board  of  Supervisors  is  specifically  empowered,  by 
ordinance,  to  confer  upon  any  officer,  board  or  commission  such 
other  and  additional  powers  as  the  Board  may  deem  advisable. 
(Charter,  Sec.  2.101.) 

Accordingly,  in  my  opinion,  if  the  Board  deems  it 
advisable,  it  may,  by  ordinance,  confer  authority  on  the  Registra 
of  Voters  to  review  campaign  statements  and  refer  any  such  state- 
ment which  does  not,  in  his  opinion,  legally  conform  to  the 
requirements  of  Ordinance  No.  261-73,  as  amended,  to  the  District 
Attorney  for  subsequent  action. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  73-139 


October  23,  1973 


DOCUMENTS  DEPT. 
SAN    FRANCISCO 

Mr.    Robert  J.    Dolan,    Clerk  PUBLIC  library 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Municipal  Election  Campaign  Contribution 
and  Expenditure  Control  Ordinance;  (1) 
Limitation  Upon  Candidate's  Contribution 
to  Persons  Not  Subject  to  Control  of 
Candidate;  (2)  Investigative  Responsibilities 
Under  Ordinance 

Dear  Mr.  Dolan: 

You  have  requested  that  I  review  Section  16.522  of  the 
San  Francisco  Administrative  Code  and  advise  if  this  section 
would  preclude  a  candidate  making  a  contribution  in  excess  of 
$250  to  an  individual  not  subject  to  his  control  to  be  used  in 
furtherance  of  his  candidacy.   You  also  request  that  I  advise 
as  between  the  Grand  Jury  and  the  District  Attorney  who  is 
responsible  for  investigating  campaign  statements  to  determine 
compliance  with  the  provisions  of  the  ordinance. 

Section  16.522  reads  as  follows: 

"Sec.  16.522.   Campaign  expenditures  - 
uncontrolled  by  candidate  or  committee.   Indi- 
viduals  not  suSject  to  the  control  of  a  candi- 
date or  a  committee  in  support  of  or  in  opposi- 
tion to  a  measure  ir.ay  make  expenditures  supporting 
or  opposing  a  candidate,  a  group  of  candidates 
or  any  measure,  provided  that  such  expenditures 
do  not  exceed  an  aggregate  of  two  hundred  and 
fifty  dollars  ($250)  per  elective  office  or 
measure.   Such  individuals  and  political  com- 
mittees must  indicate  clearly  on  any  material 
published,  displayed  or  broadcast  that  it  was 
not  authorized  by  a  candidate  or  group  of  candi- 
dates or  committee  when  such  expenditures  in 
whole  or  in  part  would  have  been  covered  by  the 
provisions  of  this  ordinance  if  they  were  sub- 
ject to  the  control  of  a  candidate  or  group  of 
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candidates  or  conniittee.   Such  individuals 
shall  comply  with  all  filing  requirements 
imposed  by  this  division." 

With  respect  to  your  first  inqtiiry.  Section  16.522, 
supra,  relates  only  to  expenditures  by  a  person  not  subject  to 
the  control  of  a  candidate  and  makes  no  reference  to  the  amount 
a  candidate  may  contribute  to  such  person  in  furtherance  of  his 
candidacy.   However,  since  any  such  person  is  limited  to  spend- 
ing not  more  than  $250  in  support  of  any  one  candidate,  it  would 
appear  that  any  amount  in  excess  of  $250  contributed  to  such 
person  would  be  of  no  benefit  to  the  candidate  since  if  such 
person  were  to,  knowingly  and  wilfully,  spend  more  than  $250 
in  furtherance  of  a  single  candidate,  he  would  be  guilty  of  a 
misdemeanor  and  subject  to  punishment  therefor.   (Sec.  16.526.) 

With  respect  to  your  second  question,  neither  the 
Grand  Jury  nor  the  District  Attorney  is  responsible  for  investi- 
gating campaign  statements  to  determine  conipliance  with  the^ 
provisions  of  the  ordinance.   While  the  Grand  Jury  may  inquire 
into  all  public  offenses  conmitted  or  triable  within  the  county 
(Penal  Code,  Sec.  917),  it  is  not  authorized  to  launch  "fishing 
expeditions"  on  the  mere  hope  of  turning  up  criminal  or  corrupt 
activity.   (Samish  v.  Superior  Court,  28  Cal.App.2d  685,  688; 
52  C.L.R.  1197)   While  the  District  Attorney  is  required  to 
receive  complaints  from  persons  who  believe  that  a  violation  or 
any  provision  of  the  ordinance  has  occurred  and  if  he  concurs  ^ 
in  such  belief,  to  make  an  investigation  (Section  16.525),  he  is 
under  no  duty  to  initiate  an  investigation  of  any  campaign 
statement  to  determine  compliance  with  the  provisions  of  the 
ordinance. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  73-140 


October  24,  1973 


DOCUMENTS  DEPT. 
SAN  FRANCISCO 
PUBLIC   LJBRARY 

Mr.  Joseph  Misuraca 
Superintendent  of  Recreation 
Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco,  California  94117 

Subject:   Cooperative  Nursery  Schools  -  Use  of 
Recreation  &  Parking  Buildings  and 
Facilities  on  a  Non-Exclusive  Basis 

Dear  Mr.  Misuraca: 

This  is  in  response  to  your  oral  request  for  an  opinion 
as  to  the  authority  of  the  Recreation  and  Park  Department  to  per- 
mit the  use  of  recreational  facilities  to  operate  a  cooperative 
nursery  school. 

In  Opinion  No.  1183  dated  August  5,  1957,  the  predeces- 
sor City  Attorney  ruled  that  the  Recreation  and  Park  Commission 
may  legally  rent,  lease  or  grant  the  use  of  space  to  cooperative 
nursery  schools  on  a  non-exclusive  basis.  This  opinion  was  based 
upon  a  section  of  the  State  Education  Code  which  was  then  number 
24403.5  and  is  now  found  in  Section  16654  of  the  Education  Code. 
That  section  of  the  Code  provides  as  follows: 

"A  public  authority  may  permit  the  use  of  a  recre- 
ation center  or  facility  by  parent  cooperative 
nursery  groups  on  a  nonexclusive  and  non-dis- 
criminatory basis  when  such  use  does  not  un- 
reasonably impair  or  interfere  with  the  right 
of  the  public  to  use  the  center  or  facility. 
As  used  in  this  section,  a  "parent  cooperative 
nursery  group"  means  a  group  of  parents  who  (1) 
are  licensed  by  a  state  agency;  (2)  on  a  non- 
profit basis;  (3)  to  provide  lecreation  for 
their  preschool  age  children;  (4)  on  a  nondis- 
criminatory basis." 

Under  the  above  statute,  the  Recreation  and  Park 
Commission  may  grant  the  use  of  space  within  a  recreation  center 
if  the  requirements  set  forth  in  the  statute  have  been  complied 
with. 
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If  you  have  any  further  questions  regarding  this  matter, 
please  contact  the  undersigned. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


>869lq 
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DOCUMENTS  DEPT. 
SAN    FRANCISCO  i 

PUBi-IC   UBRARY  ' 

I 

i 

Dr.  George  E.  Lindsay,  Director  ; 

California  Academy  of  Sciences  i 

Golden  Gate  Park  | 

San  Francisco,  California  94118  * 

Subject:  Legality  of  Expenditure  of  City  Funds  for        : 
Protection  of  Wildlife  on  Farallones  ; 

Dear  Dr.  Lindsay:  ■ 

You  have  requested  my  opinion  as  to  the  legality  of 
an  appropriation  of  public  funds  by  the  Board  of  Supervisors 
for  use  in  defraying  the  cost  of  stationing  a  wildlife  guard 
on  the  Farallon   Islands.  You  state  that  the  Point  Reyes  ; 
Observatory,  a  private  organization,  will  be  supplying  the 
service  in  question. 

The  Farallon   Islands  are  situated  within  the  boxmd- 
aries  of  the  City  and  County  of  San  Francisco  (See  Government 
Code  §23138) .  Tne   islands  are  owned  by  the  federal  government 
and  presently  designated  as  a  National  Wildlife  Area  and  man- 
aged by  the  Bureau  of  Sports  Fisheries  and  Wildlife,   Guard 
services  for  the  islands  are  not  provided  by  the  federal  govern- 
ment, but  rather  by  the  Point  Reyes  Bird  Observatory.  The 
observatory  has  obtained  both  federal  and  private  funds  which 
cover  the  cost  of  this  service  in  part,  and  has  requested  that 
San  Francisco  contribute  the  additional  $5,000  necessary  to  pay 
the  remaining  cost. 

In  determining  the  legal  propriety  of  any  expenditure 
of  funds  by  the  City  and  County  of  San  Francisco,  the  initial 
consideration  is  whether  such  expenditure  is  for  a  public  mxmi- 
cipal  purpose  as  distinguished  from  a  private  purpose.   Only 
those  expenditures  which  inure  to  the  benefit  of  the  residents 
of  San  Francisco  as  a  whole  are  legally  proper.   In  dealing 
generally  with  the  question  of  expenditure  for  the  public  bene- 
fit the  case  of  Eriggs  v.  City  of  Raleigh,  141  S.E.  597  at  600 
sets  forth  the  following  guioelines : 
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"No  formula  has  yet  been  devised  by        j 
which  to  determine  what  is  or  is  not  a  | 

public  use  or  purpose  within  the  meaning        -. 
of  the  constitutional  prohibition;  but  it        ! 
is  clear  that  the  ultimate  advantage  of         | 
the  public,  as  contradistinguished  from         ; 
■  that  of  the  individual,  is  its  character- 
istic feature.   It  is  true  that  a  proposed 
work  may  be  of  great  utility  to  both  the 
public  and  the  individual  and  still,  ac- 
cording to  circumstances,  be  either  public       i 
or  private  in  its  character  and  quality.         j 
Men  set  up  systems  of  government  in  order       j 
to  subserve  certain  public  ends,  and  reach 
advantages  that  could  not  otherwise  be  j 

made  available.  The  state  is  clothed  with       i 
the  trust  of  answering  these  ends.   It  is  not 
to  be  limited  to  the  mere  duty  of  governing 
the  people  by  the  exercise  of  its  police 
power,  but  it  has  a  higher  duty  to  promote 
the  educational  interests  of  the  people,         j 
encourage  their  industrial  pursuits, 
develop  its  material  resources,  and  foster 
its  commercial  interests,  by  providing  all       ; 
reasonable  facilities  demanded  by  a  prudent      j 
regard  for  the  growth,  development  and 
general  prosperity  of  a  free  people;  and        j 
the  state  is  not  to  be  tied  down  to  any         , 
narrow  and  merely  utilitarian  policy  in         j 
promoting  the  prosperity  of  its  citizens.  .  ." 

To  apply  the  precepts  of  Briggs ,  supra,  to  the 
instant  problem,  the  advantages  which  will  accure  to  the  people 
of  San  Francisco  through  protection  of  wildlife  on. the 
Farallones  must  be  explored. 

The  Farallon   Islands  provide  breeding  grounds  for 
twelve  species  of  sea  birds.   Several  of  these  species,  includ- 
ing Brandt's  cormorants,  western  gulls,  and  common  murres, 
leave  the  Farallones  to  spend  much  of  their  time  feeding  within 
San  Franciso  Bay  and  over  the  City  itself.   Aside  from  the 
aesthetic  pleasure  provided  to  both  residents  and  tourists, 
these  birds  scavenge  refuse,  aid  fishermen  in  locating  game 
fish,  and  contribute  to  the  ecological  balance  of  the  area. 
The  sea  lions  which  have  foirmed  colonies  on  the  islands  are 
also  frequent  visitors  to  the  bay  and  coastal  waters;  populat- 
ing Seal  Rock  and  providing  San  Francisco  with  its  only  wild 
population  of  large  mammals.   Brown  pelicans,  to  many  the  hall- 
mark of  the  Ocean  Beach,  make  the  Farallones  their  feeding  and 
resting  place  during  their  migration  northward  at  the  close  of 
breeding  season.   The  nesting  colonies  of  the  other  bird 
species  on  the  Farallones  provide  enjoyment  to  the  residents 
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of  the  City  who  sail  or  fish  in  the  offshore  ocean  waters. 

These  benefits  which  would  flow  from  the  proposed 
expenditure  run  to  the  residents  of  San  Francisco  in  general. 
Because  the  islands  are  within  the  boundaries  of  the  City  and 
County,  they  are  a  natural  object  of  municipal  concern.   The 
federal  ownership  of  fee  title  to  the  islands  has  no  bearing 
on  the  prospective  benefit  to  the  residents  of  the  City.   The 
proposed  expenditure  is  for  the  protection  of  the  birds  and 
mammals  which  utilize  the  Farallones  and  not  for  the  protec- 
tion of  the  islands  themselves. 

The  courts  have  designated  a  finding  of  public  muni- 
cipal purpose  as  primarily  a  legislative  responsibility  and 
would  give  great  weight  to  such  determination  by  the  Board  of 
Supervisors  in  relation  to  the  instant  question.   County  of 
San  Bernardino  v.  Way  (1941)  18  C.2d  647.   Briggs  v.  Raleigh, 
supra. 

In  light  of  the  foregoing,  it  is  the  opinion  of  this 
office  that  the  appropriation  of  funds  to  assist  in  providing 
a  guard  for  the  nesting  and  breeding  colonies  on  the 
Farallones  is  legal.  j 

Very  truly  yours,  ; 


THOMAS  M.  O'CONNOR 
City  Attorney 
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-,   TT  DOCUMENTS  DEPT. 

Mr.  James  F.  Wurm  s^^n  francisco 

Assistant  General  Manager,  Personnel         public  ubrary 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:   First  Vacation  Allowance 
for  School  Teim  Employees 

Dear  Mr.  Wurm: 

This  is  in  reply  to  your  request  for  my  opinion  on 
the  following  questions: 

"1)  Are  school  term  employees  of  the  San 
Francisco  Unified  School  District 
entitled  to  10  rather  than  8  vacation 
days  after  completion  of  one  year 
(12  months)  of  service? 

"2)  If  the  answer  to  question  (1)  is  yes, 
would  this  be  applicable  retroactively 
to  all  employees  who  had  to  work  12 
months  before  receiving  their  first 
vacation?" 

QUESTION  1 

Section  8.440(a)  of  the  Charter  provides  in  part: 

"(a)  Every  person  employed  in  the  city 
and  county  service  shall  be  allowed  a  vacation 
with  pay  annually,  as  long  as  he  continues  in 
his  employment,  as  follows: 

"(1)  After  one  years'  (sic)  continuous 
service,  ten  working  days.  ..." 

The  above  provision  is  applicable  to  personnel  of  the 
San  Francisco  Unified  School  District  who  are  employed  xmder 
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the  civil  service  provisions  of  the  Charter.   (§16. 10(a),  Admin. 
Code.) 

Your  request  calls  for  an  interpretation  of  what  con- 
stitutes continuous  service  for  school  term  employees.   "Con- 
tinuous service"  as  that  term  is  used  in  the  vacation  ordinance 
is  defined  under  Section  16.10(d)  of  the  Administrative  Code 
as  follows: 

"(d)   'Continuous  service  for  the  first 
five  years  of  service'  shall  be  considered 
to  be  continuous  if  during  such  period  there 
is  no  permanent  separation  from  the  service." 

The  word  employment  connotes  a  status  or  relationship  which 
may  continue  to  exist  even  though  no  service  is  being  rendered 
by  the  employee;  and  the  continuous  service  record  of  an 
employee  shall  be  broken  only  by  resignation  or  justifiable 
discharge.   (Kennedy  v.  Westinghouse  Elec.  Corp.,  101  A-^a 
592.)   In  prior  opinions  this  office  has  held  that  an  employee 
who  is  in  a  nonworking  status  because  of  disability  leave  or 
leave  of  absence  without  pay  is  in  continuous  service  of  the 
City  for  the  purpose  of  accumulating  sick  leave  and  vacation 
benefits.   (City  Atty.  Ops.  1109,  dated  August  31,  1956  and 
71-49,  dated  June  16,  1971.) 

Section  8.440(a)  of  the  Charter  provides  that  as 
long  as  a  person  continues  in  his  employment,  he  shall  be 
entitled  to  a  vacation  of  ten  days  after  one  year's  continuous 
service.  The  employment  relationship  of  a  school  term  employee 
is  continuous  even  though  such  employee  does  not  perform  actual 
service  during  periods  of  school  vacation.  Therefore,  it  is 
my  opinion  that  a  school  term  employee  attains  one  year's  con- 
tinuous service  on  the  first  anniversary  of  appointment  and 
at  that  time  qualifies  for  a  first  annual  vacation  of  ten  days 
in  accordance  with  Section  8.440(a)  of  the  Charter.   There- 
after, on  every  January  1st,  school  term  employees  are  awarded 
a  proportionate  vacation  allowance  as  provided  by  Section 
16.11(b)  of  the  San  Francisco  Administrative  Code. 

QUESTION  2 

Vacation  rights  are  established  by  Charter  and  ordi- 
nances of  the  Board  of  Supervisors.   Such  rights  are  thereby 
statutory  and  governed  by  a  three-year  statute  of  limitations. 
(§338,  C.C.P.)   The  School  District  is  subject  to  any  claim 
for  vacation  rights  accruing  during  the  past  three  years  and, 
therefore,  it  is  my  opinion  that  the  District  should  retro- 
actively credit  two  additional  vacation  days  for  any  school 
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term  employee  who  qualified  for  a  first  annual  vacation  within 
the  last  three  years.  The  claims  of  all  other  employees  for 
retroactive  vacation  credits  are  barred  by  the  statute  of 
limitations. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Nathan  B.  Cooper 

Controller 

109  City  Hall 

San  Francisco,  California  94102 

Subject:  Payment  of  Accumulated  Sick  Leave  to 
Employees  Who  Withdraw  Contributions 
From  Retirement  System  at  Age  65 

Dear  Mr.  Cooper: 

This  is  in  response  to  your  request  for  my  opinion 
whether  an  employee  who  reaches  age  65  and  elects  to  withdraw 
his  funds  from  the  Retirement  System  is  entitled  to  payment  of 
accumulated  sick  leave  credits  in  accordance  with  Section 
23.14.1  of  the  Civil  Service  Rules. 

Section  23.14,1  provides  in  pertinent  part: 

"DISPOSITION  OF  SICK  LEAVE  BALANCE  REMAINING  AT 
TII^  OF  RETIREMENT  OR  DEATH  OR  SEPARATION  CAUSED 
BY  /jTJUSTRIAL  ACCIDENT.   ('Employee'  means 
officer  or  employee.) 

"Sick  leave  remaining  to  the  credit  of  em 
employee  upon  the  effective  date  of  his  retire- 
ment for  service  or  disability,  or  upon  the 
date  of  his  death  or  upon  the  date  of  separa- 
tion caused  by  industrial  accident,  shall  be 
disposed  of  as  follows: 

' 'Up<^^  TC& tlrement  or  separation  on  account 
of  industrial" accident  - 

"The  employee  shall  be  paid  in  accordance 
with  the  schedule  of  service  requirements  and 
allowances  indicated  below  for  the  unused 
period  of  accumulated  sick  leave  at  the  base 
rate  of  pay  excluding  any  overtime  or  premium 
rates  whatsoever,  and  provided  that  such  pay- 
ments shall  be  limited  to  a  maximum  of  six 
(6)  months  sick  leave." 
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A  member  of  the  Retirement  System  who  completes  at 
least  20  years  of  service  and  attains  the  age  of  55  or  completes 
at  least  10  years  of  service  and  attains  the  age  of  60  is 
eligible  for  a  service  retirement.   (§8.509(8),  Charter.)  Such 
member  can  elect  to  receive  a  monthly  retirement  allowance,  or 
he  may  elect  to  resign  from  the  Retirement  System  and  withdraw 
his  accumulated  contributions.   (S §8. 509(B)  and  8.509(F), 
Charter.) 

Section  23.14.1  of  the  Civil  Service  Rules  authorizes 
payment  of  accumulated  sick  leave  credits  to  employees  upon  the 
effective  date  of  their  "retirement  for  service."  An  employee 
who  is  eligible  for  a  service  retirement  but  instead  elects  to 
withdraw  his  accumulated  contributions  terminates  his  membership 
in  the  Retirement  System  and  does  not  "retire."  Therefore,  on 
its  face.  Section  23,14.1  is  applicable  only  to  employees  who 
retire  and  not  to  those  who  are  otherwise  eligible  to  retire  but 
who  elect  to  resign  membership  in  the  Retirement  System, 

A  statute  which  applies  only  to  certain  classes  of 
persons  is  arbitrary  unless  the  classification  is  based  upon  some 
difference  in  the  classes  having  a  substantial  relation  to  the 
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provide  an  additional  benefit  for  career  employees  who  have  sick 
leave  remaining  to  their  credit  when  the  leave  City  service. 
This  purpose  is  not  accomplished,  however,  when  a  career  employee 
who  is  otherwise  eligible  for  service  retirement  elects  to 
resign  and  withdraw  his  contributions  rather  than  receive  a 
monthly  retirement  allowance.  By  exercising  an  option  provided 
by  Charter,  such  an  employee  is  denied  benefits  to  which  he  would 
otherwise  have  been  entitled  had  he  retired  from  City  service. 
There  appears  to  be  no  valid  reason  why  benefits  should  be  granted 
to  one  class  of  employees  who  retire  and  denied  to  another  class 
of  employees  who  resign  from  the  Retirement  System  where  both 
classes  of  employees  are  eligible  for  service  retirement. 

The  equal  protection  clause  of  the  Fourteenth  Amendment 
of  the  U.S,  Constitution  requires  that  laws  shall  operate  equally 
and  uniformly  on  all  persons  in  similar  circxmistances.   (In  re 
Kotta,  187  Cal.27;  People  v.  Finley,  153  Cal.  59;  Skinner  v. 
Oklahoma,  316  U.S,  535.)  Therefore,  it  is  my ^opinion  that  the 
provisions  of  Section  23,14,1  of  the  Civil  Service  Rules  must  be 
equally  and  uniformly  applied  to  all  employees  who  are  eligible 
for  a  seirvice  retirement  whether  such  employees  elect  to  retire 
and  receive  a  retirement  allowance  or  elect  to  resign  and  with- 
draw their  accumulated  contributions. 

Very  truly  yours, 
THOMAS  M.  O'CONNOR 
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Honorable  Dianne  Feinstein 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Coverage  of  City  and  County  Employees 
Under  Both  Social  Security  and 
Retirement  System 

Dear  Supervisor  Feinstein: 

This  is  in  reply  to  your  letter  requesting  answers  to 
several  questions  conceiming  Social  Secxirity  and  Retirement 
System  coverage  of  City  and  County  employees.  Your  questions, 
which  concern  a  specific  employee  who  does  not  desire  to  be 
covered  under  both  our  Retirement  System  and  the  Old-Age  and 
Survivors  Disability  Insurance  (OASDI)  provisions  of  the  Social 
Secxarity  Act,  are  as  follows: 

1.  Does  this  unwanted  duplicate  pension  system  violate 
constitutional  guarantees? 

2.  Can  the  employee  withdraw  from  the  Retirement  System 
and  receive  a  refund  of  his  contributions? 

3.  Can  the  employee  borrow  against  the  amount  credited 
to  his  Retirement  System  account? 

4.  What  are  the  advantages  of  this  duplicate  coverage 
and  can  the  City  legally  mandate  such  double  coverage? 

Before  giving  specific  answers  to  your  questions,  it  may 
be  helpful  to  set  forth  some  of  the  background  attendant  upon 
OASDI  coverage  as  it  applies  to  employees  of  the  City  and  County. 
The  Social  Security  Act,  as  originally  enacted  in  1935,  expressly 
excluded  from  coverage  any  service  performed  in  the  employ  of  a 
State  or  of  a  political  subdivision  of  a  State.  This  exclusion 
was  predicated  upon  the  fact  that  an  employer's  contributions  for 
the  OASDI  coverage  of  his  employees  is  a  tax  (26  U.S.C.A.  §3111) 
and  any  attempt  by  the  Federal  Government  to  impose  such  a  tax  on 
a  State  or  political  subdivision  of  a  State  would  be  subject  to 
challenge  on  constitutional  grounds. 
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In  1950  the  Social  Security  Act  was  amended  to  provide 
for  OASDI  coverage  of  States  and  their  political  subdivisions 
under  voluntary  agreements  between  the  States  and  the  Federal 
Government.  By  resorting  to  voluntary  agreements,  any  constitu- 
tional question  was  obviated.  However,  the  1950  amendments 
expressly  prohibited  the  coverage  of  all  services  performed  in 
positions  covered  by  a  retirement  system.  This  exclusion  was 
imposed  because  of  the  fear  that  Social  Security  coverage  might 
adversely  affect  rights  under  existing  public  retirement  systems. 

In  1954  the  Social  Security  Act  was  amended  to  permit 
coverage  of  persons  who  were  members  of  public  retirement  systems. 
However,  in  order  for  such  persons  to  obtain  coverage,  it  was 
necessary  that  a  majority  of  eligible  employees  vote  in  favor  of 
OASDI  coverage  in  a  referendum  by  secret  written  ballot.  If, a 
majority  of  employees  indicated  that  they  desired  coverage,  it 
would  be  extended  to  them.  Those  employees  who  indicated  that 
they  did  not  desire  such  coverage  would  be  excluded.  If  a 
majority  of  employees  indicated  a  desire  to  be  covered  under 
OASDI,  all  persons  who  thereafter  became  employees  of  the  public 
entity  in  positions  covered  by  its  retirement  system  would  manda- 
torily be  included  in  OASDI  coverage. 

Even  prior  to  the  1954  amendments  of  the  Social  Security 
Act,  the  Board  of  Supervisors  had  xmdertaken  consideration  of 
OASDI  coverage  for  employees  of  the  City  and  County.   (See  Board 
of  Supervisors  File  No.  6713.)  However,  it  was  not  until  1958 
that  a  Charter  amendment  was  placed  on  the  ballot  to  authorize 
the  City  and  County  to  provide  OASDI  coverage.  This  Charter 
amendment  was  approved  by  the  electorate  at  the  election  held  on 
November  4,  1958.   (Charter,  Section  8.514,  formerly  Section 
165.6  of  the  Charter  of  1932.)  Pursuant  to  the  provisions  of  the 
Social  Security  Act,  California  Goverronent  Code  and  Section  8.514 
of  the  Charter,  a  referendum  was  held  among  those  employees  who 
were  in  positions  covered  by  our  Retirement  System  on  June  8, 
1959.  A  majority  of  eligible  employees  voting  in  this  referendum 
indicated  that  they  desire  OASDI  coverage.  Consequently,  OASDI 
coverage  was  extended  to  those  employees  effective  October  16, 
1959.  In  addition,  all  persons  who  became  employees  of  the  City 
and  County  and  members  of  our  Retirement  system  on  or  after  Octo- 
ber 16,  1959,  were  mandatorily  included  in  OASDI  coverage. 

Those  employees  who,  in  the  referendum,  indicated  that 
they  did  not  want  OASDI  coverage  were  excluded  from  such  coverage. 
On  several  occasions  since  1959  the  opportunity  to  obtain  cover- 
age has  been  offered  to  these  employees.  Although  many  employees 
have  availed  themselves  of  coverage,  there  are  some  who  to  this 
date  have  declined  coverage  and  who  are,  therefore,  not  under 
OASDI  coverage. 
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By  way  of  further  background,  it  must  be  noted  that  it 
is  mandatory  (subject  to  certain  exceptions)  that  employees  of  the 
City  and  County  be  members  of  our  Retirement  System.   (Charter, 
Section  8.509.) 

I  turn  now  to  a  consideration  of  your  questions  in  the 
order  in  which  they  are  stated  above. 

1.  Coverage  under  both  our  Retirement  System  and  OASDI 
does  not  violate  any  constitutional  guarantees.  The  retirement 
provisions  of  the  Charter  are  part  of  the  contract  of  employment 
between  the  City  and  County  and  its  employees.   (City  and  County 
of  S.F.  V.  W.C.A.B. .  267  C.A.2d  771.)  Consequently,  membership 
in  our  Retirement  System  is  one  of  the  conditions  of  employment 
which  a  person  voluntarily  accepts  when  he  becomes  an  employee  of 
the  City  and  County. 

With  respect  to  OASDI  coverage,  those  employees  who 
participated  in  the  referendum  held  in  1959  and  indicated  that 
they  desired  coverage  did,  of  course,  voluntarily  subject  them- 
selves to  such  coverage,   (The  employee  mentioned  in  your  letter 
as  having  prompted  your  question  is  in  this  category.)   Such 
employees,  having  voluntarily  elected  to  have  OASDI  coverage,  are 
subject  to  the  obligations  which  such  coverage  entails.  The  same 
is  true  of  those  employees  who,  having  not  elected  coverage  at 
the  time  of  the  referendum,  have  since  voluntarily  availed  them- 
selves of  such  coverage.  Those  persons  who  became  employees  of 
the  City  and  County  on  or  after  October  16,  1969,  being  aware 
that  OASDI  coverage  was  a  condition  of  employment,  accepted  the 
condition  by  becoming  employees  of  the  City  and  County, 

2.  An  employee  who  is  a  member  of  our  Retirement  System 
is  entitled  to  a  refund  of  his  contributions  only  upon  termination 
of  his  employment  by  a  cause  other  than  death  or  retirement. 
(Charter,  Section  8.509(F).)  Thus,  if  an  employee  resigns  or  is 
dismissed,  he  is  entitled  to  have  his  accumulated  contributions 
and  the  interest  credited  thereon  refunded  to  him. 

The  Charter  and  ordinance  provisions  governing  the 
Retirement  System  do  not  permit  an  employee  to  terminate  member- 
ship in  the  Retirement  System  while  he  continues  to  be  employed 
in  a  position  which  subjects  him  to  membership  in  the  Retirement 
System. 

3.  The  Charter  and  ordinance  provisions  governing  the 
Retirement  System  do  not  authorize  a  member  of  the  Retirement 
System  to  borrow  against  the  accumulated  contributions  credited 

to  his  accovmt.  All  funds  which  are  contributed  to  the  retirement 
fund  must  be  invested  by  the  Retirement  Board  to  provide  addition- 
al earnings  for  the  payment  of  benefits  under  the  Retirement 
System. 
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4.  The  advantages  of  coverage  under  both  OASDI  and  our 
Retirement  System  are,  of  course,  the  benefits  which  are  avail- 
able under  each  of  these  programs. 

OASDI  coverage  provides  not  only  for  a  monthly  payment 
upon  attainment  of  the  requisite  age,  but  also  provides  for  sub- 
stantial survivor  benefits  for  the  family  of  the  employee  in  the 
event  of  his  death.  In  addition,  OASDI  coverage  provides  dis- 
ability benefits  for  the  employee  in  the  event  he  becomes  dis- 
abled and  unable  to  work.  Further,  Medi-Care  benefits  are  an 
adjunct  to  OASDI  coverage. 

Our  Retirement  System  provides  a  program  not  only  of 
benefits  tipon  retirement  for  service  but  also  upon  retirement 
because  of  disability.  In  addition,  our  Retirement  System  pro- 
vides a  death  benefit  upon  the  death  of  a  member  prior  to 
eligibility  for  retirement. 

OASDI  coverage  is  not  mandated  by  the  City  and  County. 
It  is  required  by  the  provisions  of  the  Social  Security  Act  as  a 
result  of  the  choice  of  the  employees  of  the  City  and  County  made 
in  the  referendum  held  in  1959.   Since  the  majority  of  City  and 
County  employees  indicated  by  their  vote  in  that  referendum  that 
they  desired  OASDI  coverage,  the  Social  Security  Act  requires 
that  all  persons  employed  after  the  effective  date  of  coverage 
for  City  and  County  employees  also  be  included  within  that  cover- 
age. 

The  Social  Security  Act  does  provide  for  termination  of 
coverage  but  on  a  group  rather  than  an  individual  basis.   (42 
U.S.C.A.  S4189g.) 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No,  73-145 


November  5,  1973 


DOCUMENTS  DEPT. 

SAN   FRANCISCO 
pUBi_!C   LIBRARY 

Donald  M.  Scott,  Chief 

San  Francisco  Police  Department 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:   Authority  of  Chief  of  Police 
to  Detail  Members  to  Units  or 
Bureaus  of  Police  Department 

Dear  Chief  Scott: 

This  is  in  response  to  your  October  2,  1973  letter  in 
which  you  request  my  opinion  on  the  following  qijestion: 

"Pursuant  to  Section  3.534  of  the  Charter, 
is  the  Chief  of  Police  acting  within  his 
authority  in  detailing  members  of  the  depart- 
ment to  various  xinits  and  bureaus  of  the 
department  without  change  in  rank?" 

The  pertinent  provision  of  Section  3.534  of  the  Charter 
reads  as  follows: 

"The  chief  of  police  may,  from  time  to 
time,  detail  members  of  the  department  for 
performance  of  duty,  without  change  in  rank, 
in  the  various  units  and  bureaus  of  the 
department." 

It  is  obvious  from  the  quoted  langiiage  that  the  Chief 
of  Police  has  the  authority  to  detail  members  of  the  department 
for  performance  of  duty,  without  change  of  rank,  in  any  unit  and 
bureau  of  the  department.   However,  this  power  must  be  exercised 
subject  to  the  basic  Civil  Service  guarantees  and  protections  of 
the  Charter,  particularly  that  expressed  in  the  following  pro- 
visions of  Section  3.661: 

"No  person  shall  hold  a  position  outside 
of  the  classification  to  which  he  has  been 
appointed,  provided  that  every  employee  of  any 
department  or  office  shall  discharge  any  of  the 
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duties  pertaining  to  such  department  or  office 
to  which  his  chief  may  temporarily  assign  him." 

Under  the  foregoing  language  of  Section  3.661,  while 
the  Chief  may  detail  members  to  perform  duty,  without  change  in 
rank,  in  any  unit  or  bureau,  the  member  so  detailed  may  not  be 
assigned  responsibilities  and  duties  of  a  classification  other 
than  the  one  to  which  he  has  been  appointed  except  for  a  tempor- 
ary assignment  as  defined  and  limited  in  Rule  26  of  the  Civil 
Service  Commission  relating  to  temporary  assignments  outside  of 
the  classification.  A  copy  of  Rule  26  is  attached  hereto  for 
yoxir  infortdation. 

The  subject  matter  of  your  letter  concerns  the  investi- 
gative units  of  the  department  and  particularly  the  rank  of 
Assistant  Inspector  in  the  department  which  is  directly  connected 
with  the  history  of  the  above  quoted  provision  of  Section  3.534. 

This  provision  of  Section  3.534  first  appeared  in  modi- 
fied form  in  the  Charter  of  1932  when  Section  35  was  amended  in 
1942.   This  amendment  also  made  provision  for  the  first  time  for 
the  appointment  of  Assistant  Inspectors  in  the  Bureau  of  Inspect- 
ors although  under  this  Charter  amendment  Assistant  Inspectors 
served  at  the  pleasure  of  the  Chief  of  Police  without  change  in 
salary  and  they  were  accorded  neither  a  rank  in  the  department 
nor  civil  service  status  as  Assistant  Inspectors.  The  provision 
in  question  then  read  as  follows: 

"The  chief  of  police  may  detail  from  time 
to  time  other  members  of  the  department  for 
performance  of  duty  in  the  bureau  of  inspectors 
who  shall  be  known  as  assistant  inspectors,  and 
who  may  be  removed  from  such  detail  by  order  of 
the  chief  of  police." 

In  1942  the  subject  provision  was  recodified  as  part 
of  Section  35.3. 

In  1962  Section  35.3  was  amended  to  accord  the  Assist- 
ant Inspectors  the  status  of  a  rank  in  the  department  and  pro- 
vision was  made  for  the  establishment  of  a  salary  for  such  rank. 
The  subject  provision  of  Section  3.661  was  then  amended  to  read 
as  follows: 

"The  chief  of  police  may  detail  from  time 
to  time  members  of  the  department  for  perform- 
ance of  duty,  without  change  in  rank,  in  the 
bureau  of  inspectors,  the  juvenile  bureau,  the 
accident  investigation  bureau,  the  bureau  of 
special  seirvices  and  the  intelligence  unit." 
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In  1971  Section  35.3  was  amended  to  provide  for  compe- 
titive examinations  for  the  rank  of  Assistant  Inspector,  and 
Assistant  Inspectors  were  accorded  civil  service  status  by  this 
amendment.   The  ballot  argument  for  this  amendment  read  in  part 
as  follows: 

"A  'Yes*  vote  on  Proposition  'E'  will 
provide  for  the  assignment  of  officers  to  the 
important  investigative  positions  as  the 
result  of  demonstrated  merit  in  competitive 
civil  service  examinations." 

At  this  same  election  Section  35.3  was  recodified  to 
Section  3.534  and  the  subject  provision  was  amended  to  read  as  it 
presently  appears  in  Section  3.534. 

The  foregoing  Charter  history  makes  it  abundantly  clear 
that  the  rank  and  position  of  Assistant  Inspector  and  assignment 
of  the  responsibilities  and  duties  of  such  rank  and  position  are 
now  governed  by  the  above  quoted  Civil  Service  provision  of  Sec- 
tion 3.661  of  the  Charter  and  Rule  26  of  the  Civil  Sei-^/ice 
Commission. 

Thrire  is  no  indication  in  the  factual  statement  con- 
tained in  your  letter  that  this  Charter  provision  or  Rule  is 
being  violated  and  the  foregoing  discussion  is  merely  offered 
for  your  complete  guidance  on  the  subject  matter. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Miss  Mary  B.  Connolly,  Secretary 
Recreation  and  Park  Commission 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco,  California  94117 

Subject:  Recreation  and  Park  Property. 

Construction  of  Police  Department 
Radio  Relay  Station 

Dear  Miss  Connolly: 

This  is  in  response  to  the  question  presented  to  me 
as  to  whether  the  Recreation  and  Park  Commission  has  the  power 
to  grant  permission  to  the  Police  Department  to  construct  a 
radio  relay  station  in  the  property  under  the  control  of  the 
Commission  in  the  Merced  Heights  area  designated  on  your  records 
as  the  Brooks  property. 


follows : 


Section  7.403  of  the  Charter  provides,  in  part,  as 

"...  the  Recreation  and  Park  Commission 
shall  not  .  .  ,  permit  the  building  or  main- 
tenance or  use  of  any  structure  on  any  park, 
square,  avenue  or  ground,  except  for  recre- 
ational purposes  .  .  .  ." 

The  records  you  have  furnished  me  specifically  indi- 
cate that  the  Brooks  property  was  acquired  by  the  City  and 
County  for  park  purposes.  Further,  an  application  was  made  to 
the  Department  of  Housing  and  Development  of  the  federal  govern- 
ment for  an  open  space  land  grant  to  assist  in  the  funding  of 
the  acquisition  of  the  property,  A  federal  grant  was  made  for 
the  purpose  of  acquiring  the  property  as  open  space  land  for 
park  use,  and  a  contract  was  executed  with  the  federal  govern- 
ment limiting  the  use  of  the  property  to  this  purpose. 

The  proposed  construction  would  not  only  violate  the 
above  quoted  provision  of  Section  7.403  of  the  Charter,  but  it 
could  also  violate  the  terms  of  the  agreement  providing  for  the 
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federal  grant. 

You  are  accordingly  advised  that  the  Recreation  and 
Park  Commission  does  not  have  the  power  or  authority  to  petroit 
the  Police  Department  to  construct  a  radio  relay  station  on  the 
Park  property  known  and  designated  as  the  Brooks  property. 

Very  truly  yours. 


THOMA.S  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  DEPT. 
SAN  FRANCISCO 
PUBLIC   LfBRARY 

Donald  M.  Scott,  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:  Questions  Raised  by  the  Officers  for 
Justice  Regarding  a  Memorandum  of 
Understanding  and  the  Detailing  of  the 
President  of  the  Officers  for  Justice 
Full  Time  to  Conduct  Association  Business 

Dear  Chief  Scott: 

In  your  letter  of  October  15,  1973,  you  have  asked  for 
my  opinion  regarding  the  following  questions: 

"1)  Is  it  permissible  for  the  Police  Commission  to 
enter  into  a  separate  Memorandimi  of  Understand- 
ing with  the  Officers  For  Justice  or  does  the 
memorandxjm  between  the  Police  Commission  and  the 
San  Francisco  Police  Officers'  Association  cover 
all  sworn  employees  of  the  Police  Department  inso- 
far as  wages,  hours  and  other  terms  and  conditions 
of  employment  are  concerned? 

"2)  If  it  is  permissible  to  enter  into  a  separate 

Memorandum  of  Understanding  with  the  Officers  For 
Justice,  is  it  mandatory  to  do  so? 

"3)   If  permissible  to  enter  into  a  separate  Memoran- 
dvmi  of  Understanding,  may  the  memorandum  be  dif- 
ferent from  the  memorandum  with  the  San  Francisco 
Police  Officers'  Association?  If  so,  in  what 
respects? 

"4)  While  the  Memorandum  of  Understanding  between  the 
San  Francisco  Police  Officers'  Association  and  the 
Police  Commission  provides  for  a  full  time  detail 
of  the  President  of  the  San  Francisco  Police 
Officers'  Association,  if  a  memorandxan  is  entered 
into  between  the  Officers  for  Justice  and  the 
Police  Commission  is  it  mandatory  or  permissible 
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to  detail  the  President  of  the  Officers  for 
Justice  full  time  to  conduct  association 
business?" 

The  Memorandim  of  Understanding  between  the  Police  Com- 
mission and  the  San  Francisco  Police  Officers*  Association  (here- 
inafter SFPOA),  to  the  extent  it  is  not  in  conflict  with  the 
Charter,  ordinances  and  other  pertinent  rules  and  regulations,  is 
like  any  other  labor  contract,  binding  upon  the  parties  signatory 
thereto.   Such  agreements  are  usually  entered  into  by  the  union 
as  the  representative  of  its  members  and,  as  a  result,  the  provi- 
sions of  the  agreements  are  binding  upon  the  union  and  its 
members . 

Since  there  is  no  departmental  rule  or  policy  which 
provides  that  any  particular  memorandum  of  understanding  will  be 
binding  on  all  sworn  members  of  the  department  and  since  Resolu- 
tion 9-71  dated  January  16,  1971,  acknowledges  that  the  Officers 
For  Justice  (hereinafter  OFJ)  also  represents  a  segment  of  the 
sworn  members  of  the  department  and  are  authorized  to  enter  into 
a  memorandum  on  behalf  of  their  membership  and  keeping  in  mind 
that  under  these  circximstances  the  memorandum  can  only  be  bind- 
ing upon  the  parties  signatory  thereto,  it  is  my  opinion  that 
said  memorandum  does  not  cover  sworn  employees  who  are  not 
members  of  the  SFPOA. 

Neither  Resolution  9-71  (which  authorizes  the  Police 
Commission  to  meet  and  confer  with  Police  Department's  employee 
organizations)  nor  Section  3505.1  of  the  Government  Code  compel 
the  Police  Commission  to  enter  into  a  memorandum  of  understanding, 

Resolution  9-71  "authorizes"  the  Coiranission  to  meet  and 
confer  and  enter  into  memorandums  of  understanding  and  Section 
3505.1  is  couched  in  language  to  the  effect  that  if  an  agreement 
is  attained,  a  nonbinding  memorandum  shall  be  prepared  and  sub- 
mitted to  the  determining  body. 

It  is  my  opinion  that  pursuant  to  the  pertinent  laws, 
the  Police  Commission  is  not  compelled  to  reach  an  agreement  with 
a  particular  employee  organization  and  further,  as  a  consequence, 
is  under  no  obligation  to  execute  a  memorandinn  of  understanding. 

There  is  no  provision  in  the  Meyers -Mil ias -Brown  Act 
(Gov,  Code  §3500  et  seq.)  which  would  prohibit  the  Police  Com- 
mission from  entering  into  an  agreement  with  two  separate  employ- 
ee organizations  within  the  same  representation  unit.  The  only 
guideline  set  forth  in  the  Act  is  that  the  irules  and  regulations 
promulgated  must  be  "reasonable."  (§3507.) 

While,  in  my  opinion,  it  would  be  permissible  to  enter 
into  a  separate  agreement  with  the  Officers  for  Justice  and 
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thereby  have  two  separate  existing  labor  contracts  for  the  same 
class  of  employees  within  one  representation  unit,  it  should  be 
pointed  out  that  this  practice  is  virtioally  unheard  of  in  both 
private  industry  and  public  emplo5mient. 

If  the  Police  Commission  should  decide  to  enter  into  a 
memorandum  of  understanding  with  another  employee  organization 
representing  uniformed  members  of  the  department,  there  is  no 
legal  reason  why  the  terms  of  said  agreements  could  not  be  dif- 
ferent. However,  if  the  agreements  are  not  similar,  there  should 
be  some  compelling  justification  for  the  resulting  treatment  of 
one  organization  differently  from  another. 

Your  last  question  concerns  the  detailing  of  the  Presi- 
dent of  the  Officers  For  Justice  full  time  to  conduct  associa- 
tion business.  In  my  letter  to  you  of  August  29,  1973  (Letter 
Opinion  No.  73-112)  this  issue,  inter  alia,  was  discussed  with 
regard  to  the  President  of  the  Police  Officers*  Association.  The 
pertinent  conclusion  was  that  you  are  not  compelled  to  detail  any 
employee  to  conduct  association  business  except  when  employees  of 
a  recognized  employee  organization  are  formally  meeting  and  con- 
ferring with  representatives  of  the  City  and  County. 

It  was  further  concluded  that  while  it  was  not  incim- 
bent  upon  the  Chief  to  detail  the  President  of  the  Police  Officers 
Association  to  conduct  association  business,  he  could,  in  his  dis- 
cretion, do  so  without  violating  that  section  of  the  Charter 
relating  to  "pay  for  actual  services"  rendered  to  the  City  and 
Courity.  Additionally,  your  inquiry  indicates  that  being  so 
detailed  is  predicated  upon  a  condition  foxind  in  a  memorandum  of 
understanding.   In  my  opinion  the  president  of  their  respective 
organizations  may  be  detailed  by  the  Chief  to  conduct  association 
business  without  it  being  provided  for  in  a  tremoraiTdum  of  under- 
standing but,  if  not  so  -r'ctaiJed,  it  is  only  uandatory  to  allow 
time  off  from  duty  v;hen  formally  meeting  and  conferring  with 
representatives  of  managaiaent. 

The  resolution  in  question  appears  to  grant  "equal 
standing"  to  the  SFFOA  and  the  OFJ.  Accordingly,  the  reasoning 
and  conclusions  of  ny  lef^er  of  August  29,  1973,  regarding  the 
President  of  the  Pclicc  Offic<rrs'  Association  are  also  applicable 
to  your  inquiry  concerning  the  same  issue  with  the  Officers  For 
Justice. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Honorable  Joseph  £.  Tinney 

Assessor 

Room  101,  City  Hall 

San  Francisco,  California  94102 

Subject:  Taxability  Under  Import -Export  Clause  of  U.S. 
Constitution:  SWR  Machines,  Inc.,  Merchandise 
on  Premises  of  Latchford  Package  Co. 

Dear  Mr.  Tinney: 

This  is  in  response  to  your  letter  requesting  my  advice 
as  to  the  taxability  or  non taxability,  under  the  Import-Export 
Clause  (Article  I,  Section  10,  Clause  2)  of  the  United  States 
Constitution,  of  certain  merchandise  owned  by  SWK  Machines,  Inc., 
and  located  cm  the  premises  of  tte  Latchford  Package  Co. 

You  previously  had  denied  the  taxpayer's  claim  of 
import  immunity  on  the  grounds  that  said  merchandise  had  been 
consigned  by  the  importer  for  purposes  of  sale  in  domestic  com- 
merce and  accordingly,  under  the  rules  established  in  Cominco 
Products.  Inc.  v.  State  Tax  Commission  (1966)  411  P. 2d  85  and 
^ekisui  Products,  Inc.  v.  City  and  County  of  San  Francisco,  San 
Francisco  Siiperior  Covurt  Nos.  5^529  and  567971,  such  merchan- 
dise  had  lost  its  character  as  imported  merchandise. 

Your  letter  encloses  a  reply  from  the  accountants  for 
the  taxpayer  stating  that 

"Latchford  Glass  (sic)  Company  is  not  a  con- 
signee for  SWK  Machines,  Inc.,  but  is  merely 
performing  a  warehousing  service." 

In  Cominco  Products «  Inc.  y.  State  Tax  Commission  (1966) 
411  P. 2d  85,  the  Court  held  that  goods  consigned  by  the  Importer 
to  dealers  for  the  pxirpose  of  offering  said  goods  for  sale  in 
domestic  commerce  had  lost  their  distinctive  character  as  imports 
and  had  become  subject  to  ad  valorem  taxes.  The  importer  had  con- 
tended, like  the  taxpayer  here,  that  the  goods  were  immune  from 
tax  becaxise  on  the  lien  date  they  remained  in  their  original  pack- 
ages and  had  not  yet  been  sold.  The  Court,  however,  noted  the 
Supreme  Court's  continuing  intention  that  the  Import-Export  Clause 
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be  strictly  construed  and  held  that  the  act  of  consignment  des- 
troyed the  character  of  the  goods  as  tax  exempt  imports.   See 
also:   Sekisui  Products,  Inc.  v.  City  and  County  of  San  Francisco, 
San  Francisco  Superior  Court  Nos.  564529  and  567971. 

Hence,  the  question  is  whether  the  merchandise  owned  by 
SWK  Machines,  Inc.,  and  located  on  the  Latchford  premises  should 
be  deemed,  within  the  purview  of  the  Cominco  and  Sekisui  cases, 
to  qualify  as  goods  consigned  by  the  importer  to  dealers  for  the 
purpose  of  offering  said  goods  for  sale  in  domestic  commerce. 

I  have  reviewed  the  agreement  between  SWK  Machines,  Inc. 
and  Latchford  Package  Co.  This  agreement  does  provide  that  title 
to  the  merchandise  remains  in  SWK  Machines,  Inc.,  while  the  mer- 
chandise is  situated  on  the  premises  of  Latchford  Package  Co, 
However,  this  agreement  also  provides: 

1.  Latchford  Package  Co.  bears  the  cost  and  expense  of 
insurance  on  the  merchandise. 

2.  Latchford  Package  Co.  stores  the  merchandise  in  its 
warehouse  free  of  all  charges,  except  that,  when  merchandise  is 
sold  to  customers,  Latchford  Package  Co.  is  paid  a  percentage 
commission  based  on  invoice  prices  of  the  merchandise  sold, 

3.  Latchford  Package  Co.  is  required  to  maintain  a 
"sales  force"  comparable  to  or  greater  than  that  existing  on  the 
date  of  the  agreement;  Latchford' s  salesmen  solicit  and  receive 
orders  for  the  merchandise, 

4.  In  accordance  with  the  provisions  of  the  Uniform 
Commercial  Code,  a  "financing  statement"  was  to  have  been  exe- 
cuted by  the  parties  and  filed  in  the  appropriate  places  and 
counties  within  the  State. 

The  above  agreement,  in  my  opinion,  establishes  a  rela- 
tionship between  SWK  Machines,  Inc.,  and  Latchford  Package  Co. 
which,  under  the  reasoning  of  the  Cominco  and  Sekisui  cases, 
destroys  import  immunity.  My  advice  to  you,  accordingly,  is  that 
merchandise  owned  by  SWK  Machines,  Inc.,  and  located  on  the 
Latchford  premises  is  taxable. 

I  also  note,  in  passing,  that  the  above  agreement  con- 
templates a  "financing  statement"  under  the  Uniform  Commercial 
Code.   In  this  respect,  I  call  to  your  attention  the  case  of  Halo 
Sales  Corporation  v.  City  and  County  of  San  Francisco  (1971)  "5 
Cal.3d  164  wherein  it  was  held  that  the  pledge  or  hypothecation  of 
imported  merchandise,  after  its  arrival  in  the  United  States, 
operated  to  destroy  import  immunity.   See  also  Southern  Pacific 
Co.  V.  City  of  Calexico  (1923)  288  Fed.  634;  State  v.  Harper 
(1945)  188  S.W.2d  400. 

Very  truly  yours. 
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Mr.  David  G.  Murphy 
Department  Personnel  Officer 
San  Francisco  Public  Library 
Civic  Center 
San  Francisco,  California  94102 

Subject:  Vacation,  Sick  Leave  and 

Holiday  Pay  for  Library  Pages 

Dear  Mr.  Murphy: 

This  is  in  reply  to  your  request  for  an  opinion  whether 
part-time  3602  Library  Pages  are  entitled  to  pajrment  for  vacation, 
sick  leave  and  holidays.  You  have  indicated  that  some  of  these 
pages  work  on  scheduled  hours  on  scheduled  days  but  most  of  them 
work  part  time  as  needed  and  have  a  flexible  work  schedule.  It 
is  my  understanding  that  all  are  temporary  employees. 

VACATION 

Every  person  employed  in  the  City  and  County  Service 
shall  be  allowed  a  vacation  with  pay  annually  as  long  as  he  con- 
tinues in  his  employment.   (§8. 440(a),  Charter.)  The  Board  of 
Supervisors  is  given  authority  under  the  Charter  to  enact  any 
and  all  ordinances  necessary  to  administer,  interpret  and  regu- 
late the  vacation  provisions  of  the  Charter.   (§8. 440(g), 
Charter.)  Under  that  power,  the  Board  has  enacted  Section  16.15 
of  the  San  Francisco  Administrative  Code  which  directs  the  Civil 
Service  Commission  to  enact  necessary  rules  concerning  vacations 
of  persons  occupying  temporary  positions. 

In  accordance  with  the  powers  conferred  by  Section 
16.15  of  the  Administrative  Code,  the  Civil  Service  Commission 
has  enacted  Rule  21.03  governing  vacations  for  temporary  employ- 
ees occupying  part-time  positions.  It  provides: 

"PART-TIME  POSITIONS. 

"Employees  appointed  to  positions  less  than 
full-time,  but  who  work  a  regularly  assigned 
schedule  shall  be  entitled  to  proportionate  vaca- 
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appointed  for  intermittent  part-time  work 
and  who  are  not  assigned  to  a  regular 
schedule  shall  not  be  entitled  to  vacation 
for  such  employment.  In  the  event  of  dis- 
pute, the  Commission  shall  be  the  final 
judge  as  to  whether  a  part-time  employment 
constitutes  a  regular  or  irregular  schedule." 

Therefore,  in  accordance  with  Section  21.03  above  quoted,  part- 
time  Library  Pages  who  work  a  regularly  assigned  schedule  shall 
be  entitled  to  a  proportionate  vacation  allowance;  and  those 
employees  with  a  flexible  or  irregular  work  schedule  are  not 
entitled  to  vacation  with  pay. 

SICK  LEAVE 

The  Civil  Service  Commission  is  authorized  to  provide 
by  rule  for  leaves  of  absence  due  to  illness  or  disability 
(§8.363,  Charter)  and  in  accordance  with  that  authority  it  has 
enacted  Rule  23  governing  sick  leave  with  pay.  Rule  23  is  appli 
cable  to  all  employees  except  those  "working  in  City  departments 
or  the  school  districts  in  temporary  training  and  economic 
assistance  positions  provided  for  in  whole  or  in  part  by  federal 
or  state  funds."  (§23.01,  Civil  Service  Rules.)  Also  excluded 
from  the  sick  leave  with  pay  rule  are  certificated  employees  of 
the  Board  of  Education,  patrol  special  officers  appointed  by 
the  Police  Commission  (§23.15,  Civil  Service  Rules),  and  members 
of  the  uniformed  forces  of  the  police  and  fire  departments 
(§23.17,  Civil  Service  Rules).  Part-time  library  employees  are 
therefore  entitled  to  sick  leave  with  pay  imless  they  come  with- 
in the  exclusion  provided  in  Section  23.01  of  the  Civil  Service 
Rules. 

Sick  leave  credits  are  calculated  in  accordance  with 
Section  23.07  of  the  Civil  Service  Rules  which  provides  in  part: 

"(a)  Upon  completion  of  service  as  herein 
required,  employees  shall  be  credited  with  earn- 
ing thirteen  (13)  working  days  of  paid  sick 
leave  per  completed  year  of  paid  service;  pro- 
vided that  such  earned  sick  leave  shall  be 
credited  on  a  pro  rata  basis  based  upon  com- 
pletion of  regularly  scheduled  paid  seirvice 
for  the  employee's  classification,  excluding 
overtime,  but  including  holidays  and  other 
paid  absences." 

Sick  leave  credits  are  calculated  on  the  basis  of  regularly  paid 
service.  It  is  therefore  my  opinion  that  part-time  Library  Page 
earn  a  proportionate  allowance  of  sick  leave  with  pay  depending 
on  their  hours  of  paid  service. 


Mr.  David  G.  Murphy 
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HOLIDAYS 

Holidays  for  persons  employed  on  a  part-time  work 
schedule  are  governed  by  Section  VI (E)  of  the  Salary  Standardi- 
zation Ordinance  for  1973-74  which  provides  as  follows: 

"E.  Employees  Not  Eligible  for  Holiday 
Compensation. 

"Persons  employed  for  holiday  work 
only  or  persons  employed  on  a  part-time 
work  schedule  which  is  less  than  5  days 


^ ys 

per  week  .  .  .  ,  shall  not  receive  holi- 
day pay."  (Emphasis  added.) 

In  accordance  with  Section  VI (E)  of  the  Salary 
Standardization  Ordinance  above  quoted,  part-time  Library  Pages 
would  not  be  entitled  to  holiday  pay  unless  they  work  five  days 
per  week. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  DEPT. 
SAN  FRANCISCO 
PUBLIC   LIBRARY 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 


Subject:   Stats.  1973  Ch.  521; 
of  BARTD  Directors 

Dear  Mr.  Dolan: 


Election 


Would  you  please  call  to  the  attention  of  the  Board  of 
Supervisors  that  under  the  referenced  statute,  which  becomes 
effective  on  January  1,  1974,  the  Board  of  Directors  of  the  Bay 
Area  Rapid  Transit  District  will  be  elective  instead  of  appoint- 
ive on  and  after  November  29,  1974,  unless  by  vote  of  the  people 
in  the  BARTD  counties  the  present  system  of  appointing  BARTD 
directors  is  retained. 

The  present  system  can  be  retained  if  the  Boards  of 
Supervisors  of  at  least  two  of  the  BARTD  counties  adopt  a  reso- 
lution declaring  that,  in  its  judgment,  the  members  of  the 
board  of  directors  should  be  appointed  as  provided  in  existing 
law.  Contra  Costa  County  Board  of  Supervisors  has  already 
adopted  one.   If  either  or  both  the  San  Francisco  Board  or  the 
Alameda  County  Board  adopts  a  similar  resosution  not  later  than 
January  31,  1974,  then  the  BARTD  Board  of  Directors  must  call 
a  special  election  to  retain  the  present  system,  to  be  consoli- 
dated with  the  Jtme  4,  1974,  primary  election. 

The  San  Francisco  Board  of  Supervisors  by  Resolution 
614-73  opposed  Assembly  Bill  24,  which  became  Chapter  521  of 
the  Statutes  of  1973. 

Resolution  614-73  points  out  that,  unless  the  present 
method  of  selecting  BARTD  directors  is  retained,  San  Francisco 
will  lose  one  representative.  Contra  Costa  County  will  lose  two, 
and  Alameda  County  will  retain  its  present  four  members. 


Mr.  Robert  J.  Dolan 
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Since  Resolution  614-73  expressed  opposition  to 
election  of  directors  only  on  the  ground  that  it  would  be  done 
on  a  population  basis  rather  than  on  the  basis  of  three  members 
from  each  coxmty,  it  is  the  view  of  this  office  that  another 
resolution  directly  responsive  to  the  referenced  statute  is 
required  if  it  should  be  the  will  of  the  Board  that  the  present 
system  of  appointing  BARTD  directors  be  continued. 

For  your  information,  I  enclose  a  copy  of  that  portion 
of  the  referenced  statute  relating  to  the  adoption  of  a  resolu- 
tion and  the  election  procedure  on  whether  the  present  system 
should  be  retained. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


i!i;i,' 
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DOCUMENTS  DEPT. 
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Mr.  Thad  Brown 

Tax  Collector 

107  City  Hall 

San  Francisco,  California  94102 

Subject:   Senate  Bill  335,  Chapter  361 

Relating  to  Reduction  of  License 
Fees  for  Sterilized  Dogs  or  Cats 

Dear  Mr.  Brown: 

This  is  in  response  to  your  letter  dated  October  26, 
1973,  requesting  my  opinion  as  to  whether  the  above  entitled 
bill  is  binding  on  the  City  and  County  of  San  Francisco  and,  if 
so,  whether  any  amendment  need  be  made  to  our  local  ordinance. 

In  regard  to  the  applicability  of  the  bill  to  the  City 
and  County  of  San  Francisco,  the  language  of  the  new  provisions 
make  clear  that  the  reduction  in  dog  license  fees  applies 
"whenever  any  dog  license  tags  are  issued  pursuant  to  this 
division."  Counties  may  provide  their  own  licensing  scheme  and 
tags.  Agric.  Code  Section  30801.   If  they  do,  the  tags  must  be 
issued  in  compliance  with  Division  14  of  the  Agricultural  Code. 
Agric.  Code  Section  30502. 

Regarding  cat  license  fees,  the  reduction  applies 
"whenever  a  city  or  county  requires  cat  license  tags.  '  San 
Francisco  does  require  such  tags  for  cats.   San  Francisco 
Municipal  Code,  Part  III,  Section  215. 

It  is  therefore  clear  that  the  bill  does  apply  to  the 
licensing  procedures  followed  by  the  City  and  County  of  San 
Francisco. 

Regarding  your  second  question  as  to  required  amend- 
ments of  our  local  ordinance  relating  to  license  fees,  Section 
215  of  the  San  Francisco  Municipal  Code,  Part  III,  will  have  to 
be  amended  so  as  to  comply  with  the  provisions  of  the  above 
entitled  bill. 
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Mr.  Thomas  J.  Mellon 

Chief  Administrative  Officer 

Room  289,  City  Hall 

San  Francisco,  California  94102 

Subject:  Application  of  SB  335  (Chapter  361)  re 
Dog  Licenses  to  City  and  Coijnty  of  San 
Francisco;  Reduction  of  License  Fee  for 
Sterilized  Dogs  or  Cats 

Dear  Mr.  Mellon: 

This  is  in  response  to  your  letter  dated  November  2, 
1973,  requesting  that  I  review  the  above  entitled  law  and  issue 
an  opinion  as  to  its  applicability  to  the  City  and  County  of  Sat 
Francisco. 

The  language  of  the  new  provisions  make  clear  that  th< 
reduction  in  dog  license  fees  applies  "whenever  any  dog  license 
tags  are  issued  pursuant  to  this  division,"  Coxmties  may  pro- 
vide their  own  licensing  scheme  and  tags.  Agric.  Code  Section 
30801.   If  they  do,  the  tags  must  be  issued  in  compliance  with 
Division  14  of  the  Agricultural  Code.  Agric.  Code  Sec.  30502. 

Regarding  cat  license  fees,  the  reduction  applies 
"whenever  a  city  or  county  requires  cat  license  tags.   San 
Francisco  does  require  such  tags  for  cats.   San  Francisco 
Municipal  Code,  Part  III,  Section  215. 

It  is  clear  from  the  foregoing  that  the  new  provisions 
added  by  SB  335  apply  to  any  city  or  county,  without  distinguisl 
ing  between  charter  or  general  law  cities. 

You  are  advised  accordingly. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  DEPT. 
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Mr.  Philip  P.  Engler,  Acting  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Legislation  Requiring  All  Employees 
to  Live  in  the  City  and  County  of 
San  Francisco.  File  52-73-5 

Dear  Mr.  Engler: 

In  your  letter  of  October  19,  1973,  you  requested  advice 
and  proposed  legislation  requiring  employees  earning  $20,000.00 
or  more  per  year  to  live  within  the  City.   On  October  31,  1973, 
this  office  requested  clarification  and  you  responded  on  November 
5  advising  that  Supervisor  Kopp  sought  legislation  requiring  "any 
City  employee  now  residing  outside  San  Francisco"  to  move  back 
to  San  Francisco  as  a  bona  fide  resident  of  the  City"  which  legis- 
lation would  give  "no  retroactive  effect  ...  to  permission  here- 
tofore granted  ...  to  reside  outside  San  Francisco  ..." 

Though  there  are  no  recent  California  cases  ipvolving 
a  residency  requirement  like  the  one  you  propose,  older  cases 
have  affirmed  the  power  of  a  municipality  to  require  its  employees 
to  move  back  into  the  jurisdiction.  Marabuto  v.  Emeryville,  183 
C.A.2d  406  (1960);  Denton  v.  City  and  County  of  San  Francisco, 
119  C.A.2d  369  (19537";   In  the  recent  case  of  Ector  v.  City~of 
Torrance,  10  C.3d  129  (1973)  the  Supreme  Court  upheld  a  residency 
requirement  similar  to  our  present,  prospectively  applicable 
residency  ordinance.  The  Torrance  case  did  not  review  the 
validity  of  a  residency  ordinance  requiring  all  existing  employees 
to  move  back  into  the  city  and,  therefore,  this  question  remains 
as  yet  undecided  since  the  plaintiffs  in  the  Marabuto  case  were 
firemen  and  policemen  and  the  Denton  case  did  not  question  the 
validity  of  the  requirement. 

Enclosed  please  find  a  draft  of  the  ordinance  you 
requested.  You  should  note  that  these  amendments  to  the  Adminis- 
trative Code  eliminate  all  medical  excuses  from  the  residency 


Letter  Opinion  No.  73-153 
Mr.  Philip  P.  Engler         -2-  November  15,  1973 

requirement  and  the  exception  heretofore  set  forth  in  16.99-6 
which  exempted  employees  residing  outside  San  Francisco  on 
August  6,  1971,  from  the  residency  requirement.   Should  you  need 
further  assistance  please  advise. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  9A102 

Subject:   Proposed  Legislation  to  Issue 
Citation  Instead  of  Arrest  on 
Person  Who  Has  Less  Than  $250.00 
in  Outstanding  Traffic  Violations 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  for  proposed  legis- 
lation to  issue  a  citation  to  appear,  rather  than  arrest  the 
person,  where  the  individual  has  outstanding  and  unpaid  traffic 
citations  in  an  amount  less  than  $250.00. 

I  have  not  prepared  the  legislation  you  request  as  the 
field  of  regulation  of  the  issuance  of  citations  and  warrants  in 
connection  with  traffic  violations  has  been  preempted  by  the 
State  under  the  provisions  of  the  Vehicle  Code  of  the  State  of 
California.   Section  21  of  the  Code  provides  as  follows: 

"Except  as  otherwise  expressly  provided, 
the  provisions  of  this  code  are  applicable 
and  uniform  throughout  the  State  and  in  all 
counties  and  municipalities  therein,  and  no 
local  authority  shall  enact  or  enforce  any 
ordinance  on  the  matters  covered  by  this 
code  unless  expressly  authorized  herein." 

Sections  40300  and  40604  and  41100  to  41103  of  the 
Vehicle  Code  regulate  the  issuance  of  warrants  and  citations  in 
connection  with  traffic  violations.   Section  40515  of  the  Code 
makes  it  mandatory  that  a  warrant  of  arrest  issue  when  a  person 
signing  a  written  promise  to  appear  fails  to  make  the  promised 
appearance. 
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Under  the  foregoing  sections  of  the  Code  all  powers 
and  duties  in  connection  with  citations  and  wairrants  after  the 
issuance  of  the  original  citation  are  vested  in  the  Municipal 
Court.  These  powers  and  duties  may  not  be  interfered  with  by 
local  legislation. 

Very  tinily  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Penal  Code  Section  853.6;  Need  For 
Ordinance  To  Implement  Provisions 
Thereof 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  for  an  opinion  as 
to  whether  or  not  enactment  of  an  ordinance  would  enable  the 
Police  Department  to  issue  citations  instead  of  making  arrests 
as  provided  for  in  Section  853.6  of  the  Penal  Code  and,  if  so, 
the  types  of  arrests  that  could  be  dealt  with  by  a  citation. 

Section  853.6  of  the  Penal  Code,  as  amended  in  1967, 
authorizes  any  peace  officer,  in  any  case  in  which  a  person  is 
arrested  for  an  offense  declared  to  be  a  misdemeanor,  to  issue 
a  citation  to  such  person  instead  of  taking  him  before  a  magis- 
trate.  Prior  to  the  1967  amendment.  Section  853.6  applied  only 
to  "an  offense  declared  by  state  law  to  be  a  misdemeanor"  and 
Section  853.1  through  853.4,  inclusive,  of  the  Penal  Code  author- 
ized any  county,  city  or  city  and  county  to  provide  by  ordinance 
for  a  citation  procedure  in  cases  involving  a  violation  of  a 
local  ordinance.   (Emphasis  added.)   In  1967  the  State  Legisla- 
ture repealed  Sections  853.1  through  853.4  of  the  Penal  Code  and 
amended  Section  853.6  to  delete  the  phrase  "by  state  law"  thus 
establishing  a  uniform  citation  procedure  for  violation  of  both 
local  ordinances  and  state  law.   (Witkin,  Cal.  Crim.  Proc.  Supp. 
Sees.  130,  131.) 

In  view  of  the  foregoing,  it  is  my  opinion  that  local 
legislation  is  not  necessary  to  enable  the  Police  Department  to 
issue  citations  for  misdemeanor  offenses  instead  of  taking  the 
arrested  person  before  a  magistrate  pursuant  to  Section  853.6  of 
the  Penal  Code. 
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With  respect  to  the  second  part  of  your  inquiry,  the 
Police  Department  may  issue  citations  pursuant  to  Section  853.6 
of  the  Penal  Code  only  for  those  types  of  offenses  declared  to 
be  misdemeanors  either  by  local  ordinance  or  by  state  law. 

Very  truly  yours. 


TH(»!AS  M.  O'CONNOR 
City  Attorney 
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Board  of  Svipervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Application  of  Public  Park 
Preservation  Act  of  1971  to 
Academy  of  Science  Expansion 

Dear  Mr.  Dolan: 

This  is  in  response  to  an  oral  request  fr<xn  the  Finance 
Conmlttee  of  the  Board  of  Siipervisors  relating  to  the  application 
of  the  Public  Park  Preservation  Act  of  1971  to  the  proposed  expan- 
sion of  the  California  Academy  of  Science  Building  in  Golden  Gate 
Park.   Before  the  Board  of  Supervisors  at  this  time  is  an  ordi- 
nance approving  the  expansion  of  the  California  Academy  of 
Science  structures  in  a  portion  of  Golden  Gate  Park. 

A  review  of  the  Act,  specifically  Section  5401  of  the 
Public  Resources  Code,  reveals  that  the  statutes  are  applicable 
only  to  public  entities  such  as  the  City  and  County  of  San 
Francisco.   The  Act  does  not  restrict  a  nonprofit  corporation 
such  as  the  California  Academy  of  Sciences  from  acquiring  addi- 
tional property  within  Golden  Gate  Park  for  its  expansion 
program. 

The  Charter  of  the  City  and  County  of  San  Francisco 
specifically  authorizes  such  expansion  following  approval  by 
ordinance  of  the  Board  of  Supervisors. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


^0 


Letter  Opinion  No.  73-157 


November  21,  1973 
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Dr,  Steven  P.  Morena  PUBi.ic  library 

Superintendent  of  Schools 

Board  of  Education 

135  Van  Ness  Avenue 

San  Francisco,  California  94102 

Attention:   Dr.  Lucy  Cannarozzi 

Coordinator  of  Negotiations 
and  Grievances 

Subject:   Determining  Membership  on  the 
Certificated  Employee  Council 

Dear  Dr.  Morena: 

This  is  in  response  to  your  request  for  my  opinion  as 
to  which  employees  of  the  San  Francisco  Unified  School  District 
should  be  "counted"  in  order  to  determine  representation  on  the 
Certificated  Employee  Council.  In  particular,  your  inquiry  is 
concerned  with  the  status  of  paraprofessional  school  employees, 
substitute  teachers,  teachers  who  are  on  sabbatical  and  personal 
leaves  and  certificated  management  employees. 

The  controlling  sections  of  the  Winton  Act  (Education 
Code,  Sections  13080-13090)  are  sections  13085  and  13085.5  which 
state  in  pertinent  part  as  follows: 

"13085.   The  certificated  employee  council 
shall  have  not  more  than  nine  nor  less  than  five 
members  and  shall  be  composed  of  representatives 
of  those  employee  organizations  who  are  entitled 
to  representation  on  the  certificated  employee 
council.   An  employee  organization  representing 
certificated  employees  shall  be  entitled  to 
appoint  such  number  of  members  of  the  certifi- 
cated employee  council  as  bears  as  nearly  as 
practicable  the  same  ratio  to  the  total  number 
of  members  of  the  certificated  employee  council 
as  the  number  of  members  of  the  employee  organi- 
zation bears  to  the  total  n-.jmber  of  certificated 
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employees  of  the  public  school  employer  who  are 
members  of  employee  organizations  representing 
certificated  employees.   Each  employee  organiza- 
tion shall  adopt  procedures  for  selecting  its 
proportionate  share  of  members  of  the  certifi- 
cated employee  council,  provided  that  such 
members  shall  be  selected  no  later  than  October 
31  of  each  school  year.   Within  10  days  after 
October  31,  the  members  of  the  certificated 
employee  council  shall  meet  and  select  a  chair- 
man, and  thereafter  such  certificated  employee 
council  shall  be  legally  constituted  to  meet 
and  confer  as  provided  for  by  the  provisions  of 
this  article.   Employee  organizations  shall 
exercise  the  rights  given  by  Section  13083 
through  the  certificated  employee  council  pro- 
vided for  in  this  section. 

"13085.5.  No  person  serving  in  a  certifi- 
cated management  position  shall  be  represented 
by  any  certificated  employee  organization  or  by 
a  certificated  employee  council  established  pur- 
suant to  Section  13085.   Any  person  serving  in 
a  management  position  shall  have  the  right  to 
represent  himself  individually  or  by  an  employee 
organization  whose  membership  is  composed  entirely 
of  employees  designated  as  holding  management 
positions,  in  his  employment  relationships  with 
the  public  school  employer.   No  certificated 
employee  organization  or  certificated  employee 
council  established  pursuant  to  Section  13085 
shall  have  any  euthority  to  meet  and  confer  on   ^^ 
any  benefit  or  compensation  paid  to  such  persons. 

In  examining  the  language  of  Section  13085  it  becomes 
apparent  that  said  section  is  subject  to  an  interpretation  to  the 
effect  that  an  employee  organization  which  represents  certiti- 
cated  emnloyees  may  count  all  its  members,  certificated  and  non- 
certificated,  to  determine  its  ratio  of  representation  or  seats 
on  the  Certificated  Employee  Council  (hereinafter  CED) .  /his 
conclusion  would,  of  course,  be  contrary  to  the  overall  intent  or 
Section  13085  to  deal  with  certificated  employees. 

The  issue  is  clarified  and  resolved  in  Berkeley 
Teachers  Association  et  al.  v.  Board  of  Education  of  Berkeley 
Unified  SchooI'DTstHct,  254  cTA.2d  660  at  page  668  wherein  the 
court  stated: 

"It  [Section  13085]  sets  the  proportion  as 
nearly  as  practicable  at  the  ratio  which  the  cer- 
tificated  employee  membership  of  each  of  the 
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respective  organizations  bears  to  the  total  cer- 
tificated eiirployee  membership  of  all  such  organi- 
zations. "   (Eniphasis  added.) 

"Paraprofessional"  employees  of  the  San  Francisco 
Unified  School  District  are  generally  not  "certificated" 
employees. 

Based  on  the  language  of  Section  13085  and  the 
Berkeley  Teachers  Ass'n.  case  supra  and  to  the  extent  that  para- 
professional  employees  are  not  certificated,  it  is  my  opinion 
that  said  paraprofessionals ,  who  might  also  be  members  of  an 
employee  organization  representing  certificated  employees, 
should  not  be  included  in  the  count  used  to  determine  the  total 
number  of  certificated  employees  in  the  district  or  in  determin- 
ing the  certificated  members  of  an  employee  organization  for  pur- 
poses of  constituting  the  C.E.C. 

No  case  law  has  yet  developed  under  the  Winton  Act 
which  would  indicate  what  particular  status  a  certificated 
employee  must  have  in  order  to  be  counted  for  C.E.C.  purposes. 
Section  13085,  as  a  minimum,  requires  that  the  employee  be  cer- 
tificated and  in  fact  be  an  employee  of  the  school  district. 

While  there  is  a  dearth  of  cases  on  this  issue  in  pub- 
lic employment  the  National  Labor  Relations  Board  (N.L.R.B.), 
acting  pursuant  to  the  National  Labor  Relations  Act  (N.L.R.A.) 
(29  U.S.C.A.  151  et  seq.)  has  developed  a  well  defined  set  of 
guidelines  concerning  who  are  members  of  unions  and  employees  or 
the  employer  for  purposes  of  voting  in  N.L.R.A.  conducted 
elections. 

Decisions  of  the  N.L.R.B.  and  interpretations  of  the 
N.L.R.A.  are  not  dispositive  of  similar  issues  in  public  employ- 
ment but  they  are  frequently  relied  upon  by  the  courts  as  an  aid 
to  resolve  labor  relations  problems  in  the  public  sector.  (East 
Bay  Municipal  Employees  Union  v.  County  of  Alameda  (1920)  3  C.A. 
3d  578,  584  fn.  10.) 

The  general  rule  in  private  industry  is  that  an  employ- 
ee is  entitled  to  vote  in  an  election  to  choose  representatives 
whenever  there  is  a  reasonable  expectation  that  they  will  be  re- 
employed.  The  theory  behind  this  rule  is  that  all  employees  who 
will  be  affected  by  the  presence  or  absence  of  a  bargaining 
representative  should  have  a  voice  in  selecting  or  rejecting  the 
representative.   CCH,  Labor  Law,  par.  2785. 

In  accordance  with  this  principle  it  has  been 
determined  that  individuals  on  furlough  or  leave  of  ^^-''^^^^^^iP 
maintain  their  status  as  employees  (Illinois  Knitting  Co.  (193y)  , 
11  N.L.R.B.  48;  Wilson  and  Co.  (1953)  105  N.L.R.B.  823)  and  con- 
sidered eligible  to  vote  in  N.L.R.A.  representation  elections 
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(Delsea  Ironworks,  Inc.  (1962)  136  N.L.R.B.  453). 

Substitutes,  even  though  lacking  regularly  assigned 
schedules,  hours  and  fringe  benefits  but  who  perform  duties 
similar  to  full  time  employees  and  share  in  the  same  supervision 
and  working  conditions,  have  been  held  eligible  to  vote  in  rep- 
resentation elections.   (Westchester  Plastics  of  Ohio,  Inc.  v. 
N.L.R.B.,  (C.A.-6;  1968)  58  L.C.  para.  13,019.) 

The  fact  that  an  employee  who  is  on  leave  or  works 
only  sporadically  doss  not  have  his  or  her  name  appear  regularly 
on  the  employer's  payroll  is  not  necessary'  to  establish  the 
employer -employee  relationship.   Employees  who  satisfy  other 
pertinent  criteria  have  been  held  eligible  to  vote  in  representa- 
tion elections  even  though  their  names  do  not  appear  on  said  pay- 
rolls.  (Citizens  News  Co.,  (1951)  97  N.L.R.B.  428.) 

Employees  electing  a  bargaining  representative  in 
private  industry  and  the  determination  of  "seat  entitlements"  on 
the  Certificated  Employees  Council  are  very  similar  situations. 
In  both  instances,  employees  who  are  entitled  to  vote  (be 
counted)  are  given  the  opportunity  to  determine  who  will  repre- 
sent them  in  dealing  with  the  employer. 

Based  upon  the  lack  of  precedents  on  this  issue  in 
public  employiiient  and  the  court's  inclination  to  adopt  private 
sector  employee  relations  criteria  when  appropriate,  it  is  ray 
opinion  that  the  count  used  to  detarmins  total  school  district 
certificated  employees  and  membership  of  certificated  employees 
in  employee  organizations  in  order  to  constitute  the  C.E.C. 
should  include  certificated  employees  on  sabbatical  and  personal 
leaves  and  substitute  certificated  employees. 

However,  those  certificated  employees  on  leave  should 
only  be  counted  to  the  e^<tent  that  their  leaves  are  in  compli- 
ance with  the  school  district's  Administrative  Regulations 
Manual.   That  is,  said  employee  on  personal  leave  could  be^ 
counted  for  a  maximum  period  of  two  years  and  if  on  sabbatical 
leave  he  or  she  could  be  counted  for  a  maximum  period  of  one 
year. 

Likewise,  those  substitute  certificated  employees 
should  be  counted  who  by  resolution  are  appointed  to  serve  and 
when  said  resolutions  are  adopted  by  the  Board  of  Education  dur- 
ing the  months  of  July  through  October  of  the  current  school 
year. 

Additionally,  certificated  employees  on  personal  leave 
and  sabbatical  leave  and  substitute  certificated  employees  should 
comply  with  the  applicable  criteria  found  in  the  Administrative 
Regulations  Manual*,  Article  4,  Section  lb,  1,  2  or  3. 
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Section  13085.5  supra  clearly  indicates  that  certifi- 
cated management  emplo3,reas  may  not  be  represented  by  any 
certificated  employee  organization  or  by  a  certificated  employee 
council.   Nor  do  either  of  these  bodies  have  the  authority  to 
meet  and  confer  on  benefits  or  wages  paid  to  these  management 
people. 

The  Intent  appears  obvious  to  exclude  these  individu- 
als from  being  represented  by  an  employee  organization  other  than 
one  comprised  solely  of  management  personnel  and  to  preclude  them 
under  all  circumstances  from  representation  on  the  Certificated 
Employee  Council. 

Accordingly,  you  are  advised  that  certificated  manage- 
ment employees  should  be  designated  as  such  and  deleted  from 
counts  which  determine  the  school  district's  total  number  of 
certificated  employees  belonging  to  employee  organizations  and 
an  employee  organization's  nvixsber  of  certificated  employees  for 
purposes  of  constituting  the  C.E.C. 

An  inquiry^  has  also  been  made  as  to  whether  or  not  it 
is  obligatory  for  the  school  district  to  gather  information  each 
vear  in  connection  with  the  process  to  determine  seats  on  the 
C.E.C. 

In  this  regard  Section  13087  is  applicable  and  states 
in  pertinent  part  as  follows: 

"A  public  school  employer  shall  adopt 
reasonable  rules  and  regulations  for  the 
administration  of  employer -employee  relations 
under  this  article. 

"Such  rules  and  regulations  shall  include 
provision  for  verifying  the  nuoiber  of  certifi- 
cated employees  of  the  public  employer  who  are 
members  in  good  standing  of  an  employee  organi- 
zation on  the  date  of  such  verification,  and 
where  a  certificated  employee  council  is 
required  by  Section  13085,  for  the  size  of  the 
certificated  employee  council  .... 

There  is  no  specific  mandate  in  the  aforementioned 
section  to  indicate  that  said  verification  must  be  made  on  an 
annual  basis.   However,  Section  13085  clearly  indicates  that  the 
employee  organization  must  adopt  procedures  for  selecting  their 
representative  on  the  C.E.C.  and  must  in  fact  make  their  selec- 
tion prior  to  October  31,  of  each  school  vear. 

Employment  vrith  the  School  District  obviously  varies 

from  year  to  year  and   concomitantly  so  would  membership  in  the 
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pertinent  employee  organizations.   Reading  Section  13087  and 
13035  together,  which  I  bolieve  one  must,  it  is  apparent  that  the 
employee  organization's  annual  conmitment  is  contingent  upon  the 
school  district's  verification  of  certificated  employees. 

Therefore,  it  is  my  opinion  that  the  School  District 
must  verify  the  number  of  its  certificated  employees  who  are 
members  in  good  standing  of  an  employee  organization  on  an  annual 
basis  and  submit  the  results  of  said  verification  to  the  inter- 
ested employee  organizations  in  sufficient  time  prior  to  October 
31  to  allow  those  organizations  to  select  membership  on  the 
C.E.C. 

Very  truly  yours. 


THCM^S  M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  73-158 


November  27,  1973 


DOCUMEIJTP  DEPT. 

CA>;  f;^am Cisco 
fub.l;c  usrary 

Honorable  Quentin  L,  Kopp 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Effect  of  Deed  Restrictions  On 
Zoning  Power  of  City  and  County 

Dear  Supervisor  Kopp: 

This  is  in  response  to  your  November  23,  1973  letter 
requesting  that  you  be  advised  whether  deed  covenants  established 
by  a  neighborhood  association  to  restrict  zoning  to  single- 
family  residences  take  precedence  over  city  statutues  that 
change  the  zoning  to  a  different  classification. 

In  considering  a  similar  question,  the  City  Attorney 
on  June  10,  1957,  in  Opinion  No.  1168,  arrived  at  the  following 
conclusions  which  answer  the  question  presented  in  your  letter: 

•'(1)  The  City  and  County  of  San  Francisco 
and  its  City  Planning  Commission  are  not 
restricted  by  any  existing  deed  restriction  in 
reclassifying  the  lot  at  the  southwest  comer 
of  19th  Avenue  and  Sloat  Boulevard. 

"(2)  The  City  and  County  of  San  Francisco 
is  not  bound  or  limited  in  the  exercise  of  its 
police  power  in  reclassifying  property  for  zon- 
ing purposes  by  the  existence  of  valid  deed 
restrictions  more  restrictive  than  the  proposed 
classification.  Valid  deed  restrictions  more 
restrictive  than  the  proposed  classification, 
however,  will  not  be  nullified,  abrogated  or 
abolished  by  such  reclassification." 

You  are  advised  that  I  agree  with  these  conclusions 
expressed  by  my  predecessor  in  City  Attorney's  Opinion  No. 
1168,  a  copy  of  which  is  attached  for  your  information. 

Very  truly  yours, 
THOMAS  M.  O'CONNOR 
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DOCUMENTS  DEPT. 
SAN  FRANCISCO 
PUB1.!C    U3RARY 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supeirvisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Legality  of  Invfistoent  of  Retirement 

System  Fui^ds  ii:  Eonds  of  State  of  Israel 

Dear  Kr.  Dolan: 

This  is  in  rer^or^nse  to  your  letter  rirted  November  7, 
1973,  which  conveyed  the  -aqucst  of  Supervisee  Fot'^rt  H.  _ 
Mendelsohn  for  my  opinioii  whether  funds  of  the  Sar.  Francisco  City 
and  County  Employees'  Retirement  System  may  be  invested  in  bonds 
of  the  State  of  Israel. 

Section  3.671  of  the  Charter  provides  that  the  Retire- 
ment Board  of  the  San  Francisco  City  and  County  Employees 
Retirement  System  "shall  have  exclusive  control  of  the  administra- 
tion and  investment  of  such  fund  or  funds  as  may  be  established, 
provided  that  all  investmentr.  shall  be  of  the  character  legal  for 
insurance  companies  in  California. "   The  Insurance  Code  of  the 
State  of  California  delineates  the  specific  types  of  securities 
in  which  insurance  companies  mav  invest  their  funds.   (Insurance 
Code,  Sections  1170  through  1202.)   These  authorized  investments 
include  obligations  of  the  United  States  of  America,  the  Dominion 
of  Canada  and  the  Corimonwealth  of  Puerto  Rico,  as  well  ^  as  the 
stock  of  any  corporation  organized  and  carrying  on  business  under 
the  laws  of  California  or  any  other  state,  the  United  States,  the 
District  of  Columbia,  or  the  Dominion  of  Canada.   The  Insurance 
Code  does  not  specifically  mention  obligations  of  the  State  of 
Israel  as  being  authorized  investments  for  insurance  companies. 
This  is  in  contrast  to  the  provisions  of  the  California  Financial 
Code  governing  investments  by  banks,  which  specifically  authorize 
banks  to  invest  cheir  funds  in  obligations  of  the  State  of  Israel, 
(Financial  Code,  Section  1357.)   However,  Section  1210  of  the^^ 
Insurance  Code,  which  is  entitled  "Discretionary  Investments," 
does  provide  that  an  insurance  company  "may  make  such  investments 
as  it  may  see  fit  in  the  purchase  of,  or  loans  upon,  properties 
and  securities  other  than  or  in  addition  to"  those  specifically 
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w^Sld'appea?  l^lt\^T '''''' f   °^  the  Insurance  Code.   Thus,  it 
Code  woSld  pem?t  J^  i^cSr^ni''''"  °^  ^^''^^°''   ^^10  of  the  insurance 
in  bonds  of  th^  stSp  n?^  ^1''°^?^''?  ^^  California  to  invest 
accordance  with  leJtion  B^lyfif  ^i'  ^?^^^^^^>    therefore,  in 
State  of  Israel  woSld  L  ^  ^  °f  the  Charter  that  bonds  of  the 
our  Retirement  System.     P^^i^^ible  investment  for  funds  of 

Board  are  ^in'^ffect  ^^^f^^^^^  the  members  of  the  Retirement 
Consequently  in  ^Sv^stfnpr^  °^/^^  ^^?"  ^^^^^  ^^^y  administer. 
requi?ed  to  com^li  w?th  ?L  M^^^^"^^^"'  ^^^  Retirement  Board  is 
investing  of  ??Cs?  IssetS   iSTS' '  '''•^  '^''   applicable  to 
ment  Boa?d  musrixe^ci^P  ;ho^  T^^"'^   ^.nvestments,  the  Retire- 

e.^rc\^Sr?n   tf  ^  ^^^^^  -'^- 

^o^Ipecula'^io'n?  ZTT.rretLf'll^r  '''^'^''    T  ^^^^  -^-<^ 

sa|ify^o^lL^h"^r>  Sle°incLraT^:?J  t^'^^^  °^ 
ev^n   thoLh   !^  capital.      (Civil  Code,    Section  2261.)      Therefore 
lo?   invesfment^'bv  iS^.^^   '"""^^'^  "^^  ^^  °^  ^  character  legaf' 
Systems  may  Se   uLd   tnf' ^''^^'^^^P   ^"  California,   Retirement 
qualifies    LLf  purchase    such  a   security  only  if   it 

test."  ^"^  appropriate   investment   u.nder   the   "prudent  man 

You  are  advised  accordingly. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.   Vi-loO 


December  3,   1973 


DOCUMENTS  DEPT. 
SAN  FRANCISCO 
PUBi_!C    UBRARY 

Mr.  Allan  B.  Jacobs 

Director  of  Planning 

100  Larkin  Sti^eet 

San  Francisco,  California  94102 

Sxibject:  Use  of  Revenxie  Sharing  Funds  in 
Haight-Ashbury  —  Financing 
Purchase  of  Private  Housing 

Dear  Mr.  Jacobs: 

By  letter  of  October  29,  1973,  you  ask  whether  the 
City  can  legally  underwrite  the  purchase  of  private  resi- 
dential property  by  private  individuals  and,  if  so,  whether 
general  revenue  sharing  funds  can  be  used  for  this  purpose. 
By  general  revenue  sharing  you  are  referring,  of  course,  to 
funds  available  under  the  State  and  Local  Fiscal  Assistance 
Act  of  1972  (Public  Law  92-512,  hereafter  referred  to  as  the 
Act), 

With  regard  to  your  first  question,  it  is  not  pos- 
sible to  say  whether  the  City  may  legally  provide  financial 
assistance  for  the  purchase  of  private  residential  property 
by  individuals  without  many  more  details  than  you  have  pi"0" 
vided.   You  are  correct  in  assuming  that  one  question  would 
be  whether  such  assistance  would  constitute  a  gift.  Whether 
a  particular  activity  satisfies  a  public  purpose  is  essen- 
tially a  factxial  determination  for  the  appropriate  legislative 
body,  although  there  are  limits  beyond  which  a  court  will 
strike  down  a  finding  that  an  activity  satisfies  a  public 
purpose.   For  your  information,  I  can  conceive  of  limited 
sets  of  circumstances  where  providing  financial  assistance 
to  individuals  to  purchase  private  housing  might  be  sustained 
as  constituting  a  public  purpose.   Since  your  proposal  may 
raise  questions  similar  to  those  raised  by  the  proposed 
Rehabilitation  Assistance  Program,  you  may  find  the  attached 
Letter  Opinion  No.  73-55  helpful. 

In  connection  with  the  broad  qiiestion  as  to  whether 
the  City  could  legally  provide  financial  assistance  for  the 
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purchase  of  private  housing  you  ask  whether  enabling  legislation 
would  be  necessary,  A  detailed  proposal  is  necessary  before  I 
can  advise  you  whether  enabling  legislation  will  be  necessary. 

Finally,  it  is  clear  that  general  revenue  sharing 
funds  cannot  be  used  for  financing  the  purchase  of  private  resi- 
dential property  by  individuals.   General  revenioe  sharing  funds 
can  be  used  only  for  specified  purposes,  and  those  purposes  do 
not  include  the  furnishing  or  financing  of  housing.   Section 
103(a)  of  the  Act,  31  U.S.C.A.,  Section  1222(a),  provides  in 
relevant  part  as  follows: 

"IN  GENERAL. --Funds  received  by  xmits  of  local 
government  under  this  subtitle  may  be  used 
only  for  'priority  expenditures.'  For  purposes 
of  this  title,  the  term  'priority  expenditures 
means  only — 

'.     "(1)   Ordinary  and  necessary  maintenance 
and  operating  expenses  for-- 

"(A)  public  safety  (including  law 
enforcement,  fire  protection, 
and  building  code  enforcement) , 

"(B)  environmental  protection  (includ- 
ing sewage  disposal,  sanitation, 
and  pollution  abatement) , 

"(C)  public  transportation  (includ- 
ing transit  systems  and  streets 
and  roads) , 

"(D)   health, 

"(E)   recreation, 

"(F)   libraries, 

"(G)   social  services  for  the  poor  or 
aged ,  and 

"(H)   financial  administration;  ..." 

See  Mathews  v.  Massell,  356  F.Supp.  291  (1973i  N.D.Ga.).   (Court 
held  that  Congress  intended  that  revenue  sharing  funds  be  used 
only  for  priority  expenditures  as  defined  in  the  above  quoted 
provision.) 
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If  you  should  decide  to  pursxie  a  program  for  financ- 
ing the  purchase  of  residential  property  by  individuals,  I 
suggest  that  you  involve  my  office  at  an  early  date  so  that 
you  may  structure  a  program  which  avoids  legal  problems. 

Very  truly  yours. 


THOMAS  M.  O'CONl^OR 
City  Attorney 


Lettei-  Opinion  \^o .    73-lf'l 


December  3,  1973 


DOCUMENTS  DEPT. 

SAN    FRANCISCO 
PUBi-lC   UBRARY 

Mr.  S.  M.  Tatarian,  Director 
Department  of  Public  Works 
260  City  Hall 
San  Francisco,  California  94102 

Subject:   San  Francisco  Building  Code  - 
Sections  108  and  107  re  Life 
Safety  Program 

Dear  Mr.  Tatarian: 

Tliis  is  in  response  to  your  request  for  an  opinion  as 
to  v/nether  Section  1S07  of  the  Building  Code  relating  to  the  Life 
Safety  Program  is  ai:;plicable  to  plans  and  specifications  for  the 
construction  of  an  apartment  house  or  whether  under  Section  108 
of  the  Building  Code  the  building  plans  arc  exempt. 

"Sec.  103,   Plans  Beinc  Prepared  at  Time  of 


Passage  of  This  Ordinance  to  the  Building  Coc'e. 
Nothing  herein  shall  prevent  the  completion  of 
plans  and  the  construction  of  a  building  for  vjhich 
a  designer,  architect,  civil  or  structural  engineer, 
or  the  design  engineer  for  specialty  areas  of  this 
Code  such  as  heating  and  ventilation  holds  a  con- 
tract for  preparation  of  plans  and  specifications, 
which  plans  are  substantially  completed  at  the    time 
of  tlip  passage  of  this  Ordinance,  provided  such 
plans  and  specifications  would  have  conformed  to 
the  Code  in  effect  prior  to  this  Ordinance.   i:otifi- 
cation  of  such  situations  addressed  to  the  Superin- 
tendent must,  hov/ever,  be  filed  in  writing  within 
30  days  after  the  enactment  of  this  Ordinance.   The 
notification  shall  be  acco'inanied  by  one  set  r^f 
plans  indicating  that  the  drawings,  both  archit'cct- 
ural  and  structural,  are  at  least  50  percent  complete. 

"Trie  decision  of  the  Superintendent  as  to  th.c 
sufficiency  and  status  of  plans  under  this  section 
sliall  be  final.   This  section  shall  not  apply  to 
one  or  two  story  frame  residences." 


o., 
y: 
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"Sec,  1B07.   Life  Safety  Pro.^rar:  for  Ili?;h 
Rise  Bv.ilcj'in.r^s .   General. 

"Tb.c  provisions  of  Section  1807  thru  1807.  l.F 
shall  be  mandatory  for  all  high  rise  buildings  of 
occupancy  classification  F  Div.  2  and  H,  hereafter 
erected  including  those  Group  F  Division  2  build- 
ings for  which  site  perniits  have  been  issued  but 
which,  at  the  time  of  first  reading  of  the  ordi- 
nance enacting  this  Section,  no  plans  for  con- 
struction '.vork  had  been  approved  as  set  forth  in 
Section  302. A. 7. 

"For  the  purposes  of  this  Section,  a  high 
rise  building  is  defined  as  any  building  v;herein 
tiie  height  above  adjacent  sidewalk  curb  level  at 
any  point  around  the  building  to  the  floor  of  the 
highest  story  exceeds  75  feet." 

Occupancy  classification  F,  Division  2,  applies  to  high 
rise  office  buildings,  whereas  classification  1!  applies  to  the 
construction  of  apartment  houses  in  San  Francisco. 

It  is  a  general  rule  of  statutory  construction  that  the 
legislative  intention  contained  in  an  ordinance  must  be  ascer- 
tained primarily  from  the  face  of  the  ordinance  itself  and  that 
it  cannot  be  sho\v"n  by  extrinsic  evidence. 

Section  lOS  of  the  San  Francisco  building  Code,  starts 
with  the  phrase  "Nothing  herein  shall  prevent  the  completion 
of  plans  and  the  construction  of  a  building  .  .  .  which.-  plans 
are  substantially  completed  at  the  tim.e  of  the  passage  of  this 
ordinance,  .  .  ,  '   From  your  letter  it  is  clear  that  the  Bureau 
of  Building  Inspection  has  determined  that  the  plans  for  the 
construction  of  the  apartment  house  have  been  completed  to  such 
an  extent  that  the  plans  meet  the  requirements  of  Section  108 
which  would  allow  a  builder  to  use  plans  and  specifications  under 
the  prior  code  sections.   Procedurally,  it  is  evident  from  the ^ 
facts  as  related  in  your  letter  that  Section  108  would  be  appli- 
cable if  it  were  not'  for  Section  1807  of  the  Building  Code. 

Construin;-.  the  two  sections  together,  it  is  clear  from 
the  language  in  Section  1807  that  the  Life  Safety  Program  'for 
high  rise  office  buildings  v;as  to  be  specifically  applied  to 
business  group  occupancies  for  which  site  permits  had  been  issued 
but  the  same  intention  does  not  anply  to  the  construction  ot 
apartment  house  occupancy  classif;' cation. 
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It  is  my  opinion  that  there  is  not  a  legislative  intent 
to  apply  the  new  sections  of  the  Building  Code  retroactively  to 
apartment  houses  which  meet  the  procedural  criteria  set  out  in 
Section  108  of  the  Building  Code. 

Very _ truly  yours, 


RAK  THOMAS  K.    O'CONNOR 

City  Attorney 
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•  DOCUMENTS  DEPT. 

SAN    FRANCISCO 

K^,- f-K    n       n    ^   1  /-u  •     r  PUB1_IC   UBRARY 

keith  B.  Calden,  Chxef  ! 

San  Francisco  Fire  Department  t 

260  Golden  Gate  Avenue  J 

San  Francisco,  California   94102  i 

Subject:   Residency  Requirement  of  Members  •; 

of  Fire  Department  Not  Met  By  •       ; 

Listing  Post  Office  Box  Address  ; 

Dear  Chief  Calden:  ' 

This  is  in  response  to  your  letter  in  which  you  ask  the 
following  questions:  I 

I 
"Docs  a  Post  Office  Box  meet  the  requirements  ; 
of  Rule  3904?  It  is  our  thinking  that  a  member 
could  actually  reside  an^^'/here  beyond  the  pre-  ' 
scribed  limits  by  being  allowed  to  use  a  Post  ' 
Office  Box  as  an  address.  '■ 

"Rule  2819  -  Procedures  Guide  states  -  'All 
Officers  or  other  superiors  shall  maintain  in 
tlieir  respective  journals  personnel  data  on  them- 
selves and  their  subordinates  which  includes  at 
least: 

(1)  Name  and  rank. 

(2)  /^.ddress  and  telephone  and  ZIP 
Code,  etc. ' 

"According  to  this  Rule,  is  it  mandatory  that 
members  of  the  Department  maintain  telephone  service." 

You  arc  advised  that  a  member  nay  not  satisfy  the  resi- 
dency requirement  by  maintaining  a  post  office  box  within  the  geo- 
graphical limits  imposed  by  that  requirement.   You  will  note  that 
Section  16.99-5  of  the  Administrative  Code  defines  a  resident  as: 
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"One  who  actually  lives  within  the  City  and  i 

County  and  maintains  an  abode  therein  where 
such  resident  with  his  family,  if  any,  custom-       j 
arily  spends  the  night." 

Although  a  post  office  box  number  s.tanding  alone  may  not  serve  . 
to  satisfy  the  residency  requirement,  it  also  cannot  be  determ- 
ined without  more  evidence  where  a  member  does  reside.   In  order 
to  determine  whether  a  member  complies  with  the  residency  require- 
ment, all  the  facts  must  be  examined  to  determine  where  the  member 
maintains  his  abode  or  domicile;  that  is,  where  does  he  have  the 
intention  of  maintaining  his  permanent  home.  '. 

Your  Rule  3904  reads  as  follows: 

"RESIDENCE  REQUIREMENTS.   They  shall 
reside  and  maintain  their  legal  residence  in 
accordance  with  the  provisions  of  the  San   ^         , 
Francisco  Administrative  Code  governing  resi- 
dence requirements  for  employees  of  the  City 
and  County." 

The  terms  "address"  and  "residence"  are  not  necessarily 
synonomous  and,  i^hile  the  furnishing  of  a  Post  Office  Boxiiuniber 
may  satisfy  the  requirements  of  furnishing  an  "address ,"_ it  does 
not  always  indicate  the  actual  residence  within  the  meaning  of 
the  provisions  of  the  Administrative  Code  governing  residence.   The 
general  criteria  for  determining  residence  under  these  provisions 
is  the  place  v;here  the  employee  lives  and  maintains  an  abode  v;here 
he,  with  his  family,  if  any,  customarily  spends  the  night.   (Sec. 
16.99-5.)   I  would  accordingly  recommend  an  amendment  to  your 
rules  to  require  a  more  specific  delineation  of  actual  physical 
residence  than  is  required  by  the  term  "address."   This  would ^ 
ordinarily  be  done  by  furnishing  the  street  address  and  the  city 
in  which  it  is  located. 

Your  Rule  2819  does  not,  in  terms,  require  that  the _ 
officers  and  personnel  maintain  telephone  service.   1^  ^  require- 
ment is  to  be  imposed  that  they  maintain  telephone  service  or_ 
furnish  a  telephone  number  through  which  they  can  be  reached  in 
an  emergency,  the  rules  should  be  amended  to  specifically  so  provide, 

Very  truly  yours, 


^^^  ■  THOMAS  M.  O'CONNOR 

City  Attorney 


Letter  Opinion  No.    73-163 
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DOCUMENTS  DEPT. 

SAN    FRANCISCO 
PUBLIC    LSBRARY 

Honorable  Quentin  L.  Kopp 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Section  8.403,  Charter;  Holiday- 
Vacation  Trust  Fund  in  Collective 
Bargaining  Agreement 

Dear  Supervisor  Kopp: 

This  is  in  reply  to  your  request  for  my  opinion  on  the 
following  questions: 

1.  Is  the  City  required  to  pay  employees  under  Sec. 
8.403  fringe  benefits  when  the  private  industry 
holiday-vacation  trust  contributions  are  arbi- 
trarily divided  in  a  way  which  increases  the 
City  employees'  take-home  pay  but  leaves  the  take- 
home  pay  of  the  crafts  employee  in  private  industry 
unaffected?  In  such  a  situation  can  the  City 
legally  create  its  own  realistic  holiday-vacation 
ratio  as  the  pay  base  for  City  crafts  employees? 

2.  Is  the  City  required  to  pay  employees  under  Sec. 
8.403  private  industry  health  and  welfare  benefits 
when  the  private  industry  health  welfare  contribu- 
tions cover  more  than  direct  health  care  benefits 
and  the  net  effect  is  to  give  City  employees  con- 
siderable higher  take-home  pay  than  the  craft 
employee  in  private  industry? 

3.  Can  offsets  be  used  to  correct  and  reduce  pensions 
which  have  been  increased  by  the  manipulation  of_ 
private  industry  fringe  benefit  terms  and  conditions 
affecting  Section  8.403  pay  rates? 
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4.   Is  it  legal  for  persons  who  participate  in  private 
industry  negotiations  knowlingly  to  establish  fringe 
benefits  so  as  to  obligate  the  City  to  pay  City 
craft  employees  covered  by  Sec.  8.403  more  than 
their  counterparts  in  private  industry? 

QUESTION  1 
Section  8.304  of  the  Charter  provides  in  pertinent  part: 

"I'Thenever  any  groups  or  crafts  establish  a 
rate  of  pay  for  such  groups  or  crafts  through 
collective  bargaining  agreements  with  employers 
employing  such  groups  or  crafts,  and  such  rate 
is  recognized  and  paid  throughout  the  industry 
and  establishments  employing  such  groups  or 
crafts  in  San  Francisco  and  the  civil  service 
commission  shall  certify  that  such  rate  is 
generally  prevailing  for  such  groups  or  crafts 
in  private  employment  in  San  Francisco  pursuant 
to  collective  bargaining  agreements,  the  board 
of  supervisors  shall  have  the  power  and  it  shall 
be  its  duty  to  fix  such  rate  of  pay  as  the  com- 
pensations for  such  groups  and  crafts  engaged 
in  the  city  and  county  service.  ..." 

Section  8.403  of  the  Charter  is  intended  to  give  City 
craft  employees  the  same  take-home  pay  as  similar  craft  employees 
receive  in  private  industry.   (Adams  v.  City  and  County  of  San  ^ 
Francisco,  94  C.A.2d  586.)   Pay  for  holidays  is  part  ot  the  basic 
rate  of  pay  and  is  as  much  a  part  of  the  wage  structure  as  the 
hourly  wage  itself.   (Adams  v.  Wolff,  84  C.A.2d  835;  see  also 
Sheehan  v.  City  and  County  of  San  Francisco,  124  C.A.2d  769.) 
Vacation  rights,  however,  are  governed  by  Charter  and  not  by 
private  industry  collective  bargaining  agreements  ( §8. 440(h) (i) , 
Charter.)   Accordingly,  whenever  a  collective  bargaining  agree- 
ment provides  a  single  amount  for  vacation-holiday  benefits,  it 
is  necessary  to  determine  the  amount  allocatable  to  each  benefit 
in  order  that  City  employees  may  receive  the  cash  equivalent 
allotted  to  holiday  pay.   (See  City  Attorney  Opinion  No.  69-70, 
dated  July  21,  1969.) 

You  have  inquired  whether  the  City  must  pay  its  craft 
employees  holiday  fringe  benefits  established  under  a  private 
industry  collective  bargaining  agreement  when  the  money  allocated 
in  the  holiday-vacation  trust  fund  has  been  arbitrarily  set  m  a 
way  which  increases  the  City  employee's  take-home  pay. 
"Arbitrary"  means  "fixed  or  done  capriciously  or  at  pleasure; _ 
without  adequate  determining  principle;  .  .  .  not  done  or  acting 
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according  to  reason  or  judgpent;  depeading  on  the  will  alone; 
..."   (Black's  Law  Dictionary,  Rev.  4th  ed.  (1968).)  The 
holiday  fringe  payment  is  arbitrarily  set  when  it  is  establxshed 
without  reference  to  the  realistic  dollar  value  of  that  benefit 
in  proportion  to  that  aiaount  allocated  to  vacation  pay.   ^7  ^" 
is  determined  that  the  holiday  fringe  benefit  has  been  arbitrarily 
established,  the  City  would  not  be  required  to  pay  its  crart 
erplcTees  that  portion  of  the  holiday  fringe  benefit  vr.icn  is 
in  excess  of  its  realistic  value. 

In  the  secor.c  part  of  your  question  you  ask  ir  tr.e  Cxty 

could  create  its  ovr.  realistic  holiday-vacation  ratio  vnere  it 
vas  found  that  the  allocation  of  the  fringe  benefit  was  arDi- 
trarily  cetennined.   Section  8.403  of  the  Charter  recuires  that 
the  City  craft  employee  receive  the  identical  take-ho^e  pay  as 
corresponding  craftsoen  in  private  incus tr-.   If  tne  ar.ount  or  a^ 
fringe  benefit  has  been  arbitrarilv  set  ^r."  cces  not  truly  i»easure 
the  cc!=pensation  for  the  benefit  it  represents,  then  such  inflatec 
amount  over  the  true  value  of  tr.at  -er.efit  should  net  be  paic  by 
the  City.   Kovever,  in  my  opinion,  the  iitv  r.a;  i~  -:-ti;att:n  to 
independently'  determine  the  prc-er  r^ti:  ::'  tr_:  -..i--^  ::  t;.c 
fringe  benefit  so  that  it  car.  certi:        7r:T"-i      "^ 
aro-jnt  as  the  rate  of  pay  to  ■■^'r.Lzr.    :r    -   cr  =  rt  ■-      .e  is 
entitled  under  Section  8.403  of  the  Cr.^rter.   (.See  City  Atty.  Op. 
No.  69-70,  dated  July  21,  1969.) 

QUESTION  2 

You  ask  if  the  City  is  required  t:  7_^   er^ .  - :;  -e  =  ur.---;r 
Section  8.403  private  health^  and  welfare  benefit  =  v  ev.  ;ucr.  con- 
tributions cover  nsore  than  direct  health  care  rerettt;  ••tt..  2_net 
effect  of  giving  City  employees  higher  take-hone  pay  tr^-  :r^t . 
employees  in  private  industry.   The  Ecney  ccntributec  :    v -  -  -  . 
einploj'ers  into  a  trust  fund  to  be  used  for  purchase  c: 
welfare  benefits  and  insurance  for  eriplovee;  3r.ctr.e1v  ^^  ^^ 
is  part  of  the  enployees'  co-pensation;  3.-.:  t.-.e  -it;"  '-ouj-c  Ot 
required  to  pay  its  craft  eraployees  the  c:iiar  artur.t  necessary  to 
purchase  equivalent  health  and  welfare  protection  to  tne  extent ^^ 
that  the  City  doe?  not  furnish  such  benefits.   (See  Martin  v.  Citv 
and  County  of  San  Francisco,  168  C.A.2d  570.) 

If  the  amount  naid  by  a  private  employer  into  the 
health  and  welfare  fund  is  in  excess  of  the  true  costs  for  purch- 
asing health  and  welfare  protection,  then  the  City  woulc  not  be 
required  to  pay  that  portion  of  the  fringe  benefit  wnich  exceecs 
its  realistic  value. 
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QUESTION  3 

If  it  has  been  determined  that  an  employee  or  retired 
employee  has  been  paid  amounts  in  excess  of  that  which  such  person 
was  legally  entitled  to  receive,  then  the  City  would  have  a  right 
to  offset  against  his  salary  or  pension  allowance  under  the  proced- 
ure established  in  Section  10.27  of  the  San  Francisco  Administra- 
tive Code.   That  section  provides  as  follows: 

"Whenever  any  person  whose  salary  or  wage  is 
paid  out  of  the  treasury  of  the  city  and  county 
has  been  paid  an  amount  in  excess  of  that  which 
such  person  was  entitled  to  have  received,  such 
person  shall  upon  the  demand  of  the  controller 
pay  back  into  the  treasury  such  excess  salary  or 
wage . 

"In  the  event  the  repayment  of  such  excess 
salary  or  wage  in  one  payment  would  cause  undue 
hardship  on  such  person,  the  controller  may,  with 
the  concurrence  of  the  city  attorney,  permit  the 
repayment  to  be  made  in  equal  monthly  or  bi- 
weekly installments. 

"In  the  event  of  termination  of  service  of 
such  person  before  full  repa3mient  has  been  made, 
such  person  shall  not  be  paid  any  of  his  retire- 
ment accumulations  or  credits,  until  repayment 
has  been  made  in  full. 

"The  city  attorney  is  hereby  authorized  and 
directed  to  take  such  action  as  may  be  necessary 
to  effect  full  recovery  of  any  unpaid  amount. 
(Ord.  No.  8346  (1939),  §6.) 

QUESTION  4 

It  is  my  opinion  that  it  would  be  unlawful  for  those  per- 
sons who  participate  in  private  industry  negotiations  to  knowingly 
establish  fringe  benefits  so  as  to  obligate  the  City  to  pay  its 
craft  employees  a  greater  take-home  pay  than  their  counterparts 
receive  in  private  industry.   If  there  is  evidence  that  the  City 
has  been  obligated  to  pay  an  inflated  fringe  benefit  due  to  such 
illegal  conduct,  then  those  facts  should  be  reported  to  the 
District  Attorney  or  the  Grand  Jury  for  investigation  to  deterraxne 
if  criminal  proceedings  should  be  commenced. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Frank  R.  Quinn  •                 documents  dept. 

Acting  Registrar  of  Voters  san  francisco 

Room  155,  City  Hall  PUBUC  U3RARY 

San  Francisco,  California  94102 

Subject:   Initiative  Measures;  Right  of 

Proponents  to  Submit  Supplemental  ; 

Petition  if  Original  Petition 

Insufficient 

Dear  Mr.  Quinn:  ^ 

This  is  in  response  to  your  letter  of  December  4,  1973, 
wherein  you  advise  that  on  December  3,  1973  the  proponents  of  an 
initiative  ordinance  submitted  a  petition  in  connection  therewith 
to  your  office.   You  have  counted  the  number  of  signatures  appear- 
ing on  said  petition  and  find  that  they  total  3,372,  or  9,235  short 
of  the  12,607  required  to  qualify  the  measure  for  the  ballot. 
(Charter,  Sec.  9.111.)   Thereupon  you  returned  the  petition  to  the 
proponents  pursuant  to  the  provisions  of  Section  4008  of  the 
Elections  Code.   You  also  advise  that  December  3,  1973  was  the  : 
179th  day  after  the  date  the  proponents  of  said  initiative    _  ^ 
petition  published  a  notice  of  intention  to  circulate  the  petition 
herein.   Based  upon  the  foregoing,  you  request  ray  opinion  as  follows 

1.  Is  said  petition  dead,  in  the  sense  that 
this  is  the  only  time  that  said  petition  can  be 
filed  and  was  refused  filing  because  of  insuf- 
ficiency? 

2,  If  said  petition  is  not  dead,  have  the 
proponents  any  further  time  in  which  to  file 
supplementary  signatures,  in  view  of  the  fact^ 
that  the  original  petition  was  not  filed  within 
the  meaning  of  Section  4008(2)  of  the  Elections 
Code? 

The  State  Constitution  empowers  the  City  and  Co'unty  to 
provide  in  its  Charter  for  the  conduct  of  City  and  County  elections. 
(Cal.  Const.  Art.  XI,  Sec.  5(b).)   With  respect  to  initiative 
petitions,  Section  9.109  of  the  Charter  provides  that  the  filing, 
verification  and  certification  thereof  shall  be  in  accordance  with 
general  law,  except  as  otherwise  provided  by  the  Charter.   The 
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general  law  relating  to  municipal  initiative  measures  is  found  in 
Sections  AOOO  -  4023,  inclusive,  of  the  Elections  Code.   In 
general,  the  procedure  set  forth  in  the  Elections  Code  and  the 
Charter  is  as  follows:   The  proponents  of  an  initiative  ordinance 
must  first  publish  a  notice  of  intention  to  circulate  their 
petition  in  a  newspaper  of  general  circulation.   (Elections  Code, 
Sees.  4002,  4003.)   Circulation  of  the  petition  may  commence 
twenty-one  days  after  publication  "of  the  notice  of  intention, 
(Elections  Code,  Sec.  4005)  and  the  petition  must  be  filed  within 
180  days  from  the  date  of  said  publication  or  the  petition  is  void 
for  all  purposes.   (Elections  Code,  Sec.  4006.)   Upon  physical 
submission  of  the  petition  to  the  clerk  of  the  legislative  body 
(in  San  Francisco,  the  Registrar  of  Voters)  he  examines  the  same 
to  determine  whether  it  qualifies  for  filing.   (Elections  Code, 
Sec.  4008.)   In  order  to  qualify  for  filing  the  number  of  signa- 
tures appearing  on  the  petition  (with  certain  exceptions  not  per- 
tinent herein)'  must  be  equal  to  or  in  excess  of  the  minimum  number 
of  signatures  required  by  law.   (Elections  Code,  Sec.  4008(2).) 
In  San  Francisco  the  minimum  number  of  signatures  is,  as  pointed 
out  in  your  letter,  12,607.   (Charter,  Sec.  9.111.)   If  the 
number  of  signatures  appearing  on  the  petition  is  equal  to  or  m 
excess  of  said  minimum,  the  petition  is  deemed  filed;  if  not,  the 
petition  is  returned  to  the  proponents.   (Elections  Code,  Sec. 
4008.)   If  a  petition  qualifies  for  filing,  the  Registrar  then 
examines  the  same  to  determine  the  genuineness  of  each  signature 
thereon,  the  status  of  each  signator  as  a  registered  qualified 
voter  of  the  City  and  County,  whether  or  not  the  signator  included 
his  street  address  and  the  date  he  signed  the  petition  and  whether 
or  not  the  name  or  number  of  the  precinct  in  which  the  signator 
resides  is  shown  in  immediate  proximity  to  his  signature.       ! 
(Elections  Code,  Sec.  4009.)   The  Registrar  must  complete  this 
examination  iu    thirty  days  and  certify  the  result  thereof  to  the 
legislative  body,  fon%rarding  a  copy  to  the  proponents  of  the 
initiative.   (Elections  Code,  Sec.  4009.1.)   If  the  Registrar  s 
certification  shows  that  the  petition  contains  insufficient  valid 
signatures,  a  supj^lcmental  petition  bearing  new  additional  signa- 
tures may  be  filed  within  thirty  days  of  the  mailing  of  the  certifi- 
cate of  insufficiency  to  the  proponents  of  the  initiative. 
(Elections  Code,  Sec.  4009.2.)   If  a  supplemental  petition  is 
timely  filed  by  the  proponents,  the  Registrar  processes  it  in  the 
same  manner  as  the  initial  or  original  petition  and  if  he  finds  it 
still  insufficient,  he  retains  it  as  an  official  record  without 
prejudice  to  the  subsequent  filing  of  an  entirely  new  petition  to 
the  same  effect.   (Elections  Code,  Sec.  4010.) 

Applying  the  foregoing  provisions  of  general  law  and  the 
Charter  to  the  facts  presented  in  your  letter,  it  is  my  opinion 
that  the  petition  herein  failed  to  qualify  for  filing  within  the 
time  period  specified  and  is  void  for  all  purposes.   In  the  City_ 
and  County,  the  proponents  of  an  initiative  ordinance  have  a  period 


Letter  Opinioo  Ko.    73-16A 
Mr.    Frank  R.   Quinn  3  DecaAer  7,    1973 

of  159   days    (the  period  betMecn  the  21st  day  after  ptAlirarloa  of 
the  notice  of  inteoticxi  and  the  180th  day  thorefro*)  to  collect,  a 
r.inimuui  omber  of  12,607   sigaattires  upon   their  petition  in  order 
to   qualify  the   same   for  filing.      If,    anc  only  if,   before   the       ; 
expiration   of  this   tine  period,    a  petition  containing  at  least 
this  r.inini'jn  nunber  of  signatures   is   delivered  to  the  R.egLStrar, 
is   he    required   to  proceed  with   the  verification  and  certifLcatron 
process   or   is    the  proponent  entitled   to   file   a  suppleE«ental 
petition   in   the   event   the  nuaber  of  valid   signatures  on  the 
original  petition   is   insufficient. 

Very   truly  yours. 


JJS  TKOfiAS  M.    O'COWOR 

City  Attorney 


Letter  Opinion  No.    73-165 


Deceaiber  10,    1973  i 

i 


DOCUMENTS  DEPT. 
SAN  FRANCISCO 
PUBLIC    LJSRARY 


Donald  H.  ScoLt,  Chief 

San  Frcncisco  Tolice  Departaent 

Hall  of  Justlcd 

850  Bryant  Street  i 

San  Francisco,  California  94103 

Subject:   Authority  To  InvesCig-ate  CriracG  '. 

CouJ-aittcd  In  Tlic  San  Francicco 
CouuL-y  Jail  Facility  In  San  Mateo 
County.   Your  File  No.  H-543 

Dear  Chief  Scott: 

Tiiic  is  in  response  to  your  request  for  my  opinion 
as    to  ^hich  fluency  hcs  authority  to  invest: i^.ntc  criii-ics  con- 
mittcd  by  prisoners  in  the  San  Francisco  County  Jail  facility 
located  in  San  Mateo  County. 

Generally,  the  place  of  venue  for  the  procccution 
of  criminal  offenses  is  the  county  where  the  offense  wac 
cGuX-.ittcd  and  the  appropriate  law  enforccr:cnt  officialc  in 
that  county  arc  charged  with  the  responsibility  of  invcsti- 
i;ating  and  proEccuting  such  offenses.   Also  it  is  a  f.cacral 
pricciple  that,  excluding  cases  of  fresh  pursuit,  a   public 
lav  cnforccfT.ent  official  of  a  particular  county  or  munici- 
pality has  no  official  power  to  exercise  such  functions  beyond 
the  boundaries  of  the  county  or  riUnicipality  ior  which  he  ir 
appointed.   (Sec  Feoplo  v.  Martin,  225  Cal.App.?d  91.)   Thu.s , 
in  44  Cal.Jur.2d,~at  i^a^e~^C'J7Tt  is  stated:   "It  is  the  rule 
of  the  cocnreon  lav;  that  the  acts  of  a  sheriff  outside  his 
county  are  unofficial  and  void  unless  expressly  or  impliedly 
authorized  by  some  statute." 
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iJovcvcr,  by  reason  of  the  specific  provisionc  of 
Section  4702  of  the  Penal  Code,  whenever  any  prisoner 
confined  in  n  j-^il  cstabliGhed  and  maintained  by  the  sheriff 
in  another  county  conanits  a  criminal  offense  in  ouch  jail, 
the  venue  for  the  prosecution  is  in  the  county  establishing 
and  ir.aintainlng  ouch  Jail.  Accordingly,  the  proper  place 
of  prosecution  and  trial  for  offenses  committed  by  prisoners 
in  the  County  J.ill  facility  cnintained  by  the  City  and 
County  of  G.nn  Fr-incisco  in  Sen  Mntco  County  in  San  Francisco 
County  i^nd  it  iollo-iv-c  that  It  is  the  rerponribility  of  the 
properly  authorised  officials  of  the  City  and  County  to 
investigate  such  offenses  and  initiate  prosecutions  v;here 
warranted.     ■ 


cn^  City  <imj  \..i.uuji.y  .    v^^"'-^  rti-Li^-xc  yxxx  ua.  !,»•-_  -^».— •.  ^  -  -  - 

1899,  Sec^.  2  and  35  of  cur  Charter  as  ndopted  in  1932, 
Sees.  11.101  and  11.102  of  our  Charter  as  recodified  in 
1971.)   However,  neither  the  Charter  nor  State  law  vests  any 
f.uch  povor  or  responsibility  in  the  San  Francisco  Folice 
Department  with  respect  to  criminal  offenses  committed  in 
the  County  Jail  in  San  Mateo  County. 

The  Shrjriff  of  tho  City  nnd  County  of  San  Francipco 
has  cODplote  cbnrge  and  jurisdiction  over  this  County  .Jail 
and  the  prisonerc  in  it  under  the  provisicns  of  Sections 
20605  «nd  26610  of  the  Government  Code  and  Section  AOOO  of 
the  Pcpai  Code,  and  all  sheriffs  in  the  State  and  their  duly 
authorirrd  deputies  have  law  enforcersent  and  investigative 
powers  under  the  provisions  of  Sections  26602  and  24100  Ox 
the  Government  Code  and  830.1  of  the  Penal  Code.   I,  accord- 
ingly, believe  that  it  is  to  be  reasonably  implied  from  the 
provision?  of  Section  4702  of  the  Penal  Code,  which  rnquireP 
that  criminal  offenses  cociraitted  by  prisoner?  in  the  County 
Jail  in  San  Matro  be  proFccuted  in  San  Francisco  County, 
that  it  is  the  duty  and  respcncibility  of  the  Sheriff  o.  the 
City  and  County  of  San  Francisco  to  investigate  criminal 
offenses  by  such  prisoners  and  assist  in  the  prosecution  or 
such  offenses. 


Donald  K.  Scott 
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You  ere  accordin;?.ly  cdviscd  that  it  is  my  opinion 
that  the  bhcrilf  oi  the  City  and  County  and  his  deputies 
arc  the  proper  officials  to  investigate  crimes  comraitted 
by  prisoners  in  the  County  Jail  facility  of  the  City  and 
County  of  Saa  Franc isco  located  in  San  Mateo  County. 


Mateo  County, 
Very  truly  youro, 


TJB 


T!{u>L».S  K.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.    73-166 


December  12,   1973 


DOCUMENTS  DEPT. 
SAN  FRANCISCO 
PUBLIC    L!3F?ARY 


Honorable  Qucntin  L.    Kopp 

Board   of   Su[>Grvi60r8 

235  City  Kail    - 

San  Frcncieco,  California  94102 

Subject:   Elimination  of  Election  Day  Ac  A 
Legal  Holiday 

Dear  Supervisor  Kopp:  '. 

In  your  letter  of  llcvember  28,  1973,  you  inquire  as 
to  the  legality  of  eliminating  state-wide  election  days  as 
legal  holidays  for  employees  of  the  City  and  County  of  San 
Francisco.   It  io  my  opinion  that  while  the  Board  of  Super- 
visors haa  the  power  to  require  City  and  County  ercployeeo  to 
work  on  ntate-widc  election  days,  the  Charter  requires  that 
City  officer,  be  closed  on  those  days.   In  addition,  any  change  v 
in  the  status  of  these  election  days  as  paid  bolldayr,  for  City 
employees  could  not  become  effective  until  July  1,  1974. 

Govcrr-.^cnt  Code  Section  6700  defines  the  term  "legal 
holiday"  by  listing  various  days  and  dates,  including  in 
subdivision  (m)  ,    "hvcry  day  on  which  an  election  is  held 
throughout  the  State."  Local  governmental  entities  are 
grai 
thf 

every  day  aopointcd  by  __  , 

"public  fast,  thanksgiving,  or  holtdciy"  qualifies  as  a  legal 
holiday.   This  subdivision  then  continues: 


throughout  the  State."  Local  governmental  entities  are   ^ 
granted  only  limited  po-wcr  to  determiric  the  application  o^.^ 
the  term  "legal  holiday."  Thus  Section  6700(n)  provides  tn^.l 
every  day  aopointcd  by  the  President  or  Governor  as  a  day  oi 


"Except  for  the  Thursday  in  November  appointed 
as  TliankGgiving  Day,  thio  subdivision  shall  not 
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apply  to  A  city,  county  or  district  unlcoG  mnde 
applicable  by  charter,  or  by  ordinance  or  recolu- 
Cion  ol  the  governing  body  thereof." 

E:cccpt  in  this  limited  area  and  those  areas  covered 
by  the  provicioua  of  Sections  6702  and  6704  oi   the  Code 
relating'',  to  Satyrdayr, ,  local  governtacntal  entities  have  no 
pcwcr  to  dctcnninc  the  days  that  are  legal  holidays.   Kcv- 
ever,  the  City  and  County  of  San  Francisco  through  the  r>oard 
of  oupcrvir.ors  cc^c^y t   under  its  hems  rule  po^.'ers,  determine 
when  City  and  County  employees  work  or  do  not  work.   Tnus, 
Section  VI-A  of  the  1973-74  Salary  Standardization  Ordinance 
incorporates  state-wide  election  days  into  the  coployee 
ccapencation  package  as  paid  holidays.   It  follows  then  that 
the  Board  of  Supervisors  could  in  the  future  require  ,City 
and  County  eiriployees  to  work  on  state-wide  election  days  by 
appropriate  ninandir.onl:  to  the  present  piovicions  of  the 
Annual  Salary  Siandnrdiiiation  Ordinance  when  that  ordinance 
is  adopted  for  the  fiscal  year  starting  on  July  1,  1974. 
Under  the  pro.'isicna  of  Section  8.401  of  the  Charter  such  a 
change  could  not  becorce  effective  before  that  date  as  state- 
wide election  days  were  granted  as  paid  holidays  as  an 
element  of  the  -cCEpensation  for  employees  for  the  fiscal 
1973-74.  Section  8.401  in  Its  relevant  part  provides  as 
follows: 

"A  schedule  of  conipGnsationn  or  r.rr.endsir?ntG 
tlicrcto  as  provided  herein  which  is  adopted  by 
the  board  ox  supervisors  on  or  before  April  1st 
of  any  year  ?h.ill  become  effective  at  the 
beginninp;  of  the  next  succeeding  fiscal  ye-^r  aiio 
a  Kclicdulo  of  compensations  or  amcodncnts  thereto 
adopted  by  the  board  of  supervisors  after  April 
1st  of  any  year  shall  not  becor.e  effective  unci-   ^^ 
the  beginning  of  the  second  succeeding  fiscal  year. 

It  should  also  be  noted  in  connection  with  the  ab'jve 
th.at  dcsoitr  th?  rower  of  the  Bov^rd  to  require  cmplcyccs  to 
work  on  ctatc-widb  election  days,  still  City  and  County^ 
offices  would  by  Charter  have  to  remain  closed.   Charter  bcccion 
7,702  provides  in  part: 


year 
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"Except  \;hero  other%7ise  •  provided  by  law,  all 
public  ofliccG  chall  be  open  for  buoiner.G  every 
day,  except  legal  holidays,  from  eight-thirty 
o'clock  A.M.,  until  five  o'clock  P.M.  ..." 

Since  tlic  state  law  definition  of  "legal  holiday" 
includc?r,  statc-Wiuc  election  days,  City  officcB  ^-fould  have 
to  be  cloned  by  virtue  of  the  foresoing  r*andn!:e  of  tlie      i 
Charter  rven  though  the  City  offices  were  fully  staffed  on 
those  daya., 

With  'regard  to  your  inquiry  concerning  the  expenses 
San  Francioco  incurred  in  the  November  6,  1973  Special  State- 
wide Election,  this  office  has  no  information  on  that  oubject, 
This  queotion  should  be  directed  to  the  Controller. 

Very  truly  yours. 


TJB  TUOMAS   M.    0'COI^I1IOR 

City  Attorney 


Letter  Opinion  No.  73-167 


December  14,  1973 


DOCUMENTS  DEPT. 
SAN  FRANCISCO 
PUBLIC    LiBRARY 


Mr.  John  M.  Woods,  General  Manager 
San  Francisco  liimlcipal  Railway 
949  Presidio  Ayenue 
San  Francisco,  California  94115 

Re:  Extension  of  Municipal  Railway 
Service  into  San  Mateo  County 

Dear  Mr.  VIoods: 

Your   letter  of  December  7,    1973,    concerning  the 
legal  ramifications  which  might  be   involved   in  extending 
Muni  service   into  San  Mateo  County  has  been  referred  to  me 
for  response. 

Under  Article  XI,   Section  9  of  the  Constitution  of 
the  State  of  California  and  Section  3.591  of  the  Charter  of 
the  City  and  County  of  San  Francisco,    the  Public  Utilitiei; 
Cou-miission  of   the  City  and  County  of  San  Francisco   is  vested 
with   the  authority  to   extend   transportation  services   of  the 
Municipal  Railway  into  San  Mateo  County. 

Article  XI,    Section  9   of  the  Constitution  of  the 
State  of  California  provides,    in  part,   as   follows: 

"Soc.    9(a).      A  municipal  corporation  may 
establish,   purchase  and  operate  public  works   to 
furnish   its   inhabitants  with  light,   water,   power, 
heat,    tv-^iinnovtn tlon ,    or  means   of  coimaunicatiou. 
It  Tray~l:urnish   those   services   ovitside   its  bound- 
arier, ,    c:cccpt  v7ithin  another  munxclpaT^orEorntion 
wKTcb    furnishes   the   Bflme   services   amr"tloe3  not 
ccngent."      (nmphasis  added.) 
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Scct;ion  3.591  of  the  Cliarter  of  the  City  and  County  of 
Sen  Francisco  provides,  in  part,  as  follows: 

"3,591     Po^Toro  and  Ditties 

•*ThH  public  utilities  cocraiasion  shall  havo  '; 

ch:irge  of  tho  construction,  lOGnagcraoal: ,   cupcr- 
vision,  nnintcnnr.ce.   r:c  tens  ion,   operation  and 
control  of  nil  public"  utilitTes,   end  other  proper- 
ties used,   oome'd,  acquired,   leased  or  constructed 
bv  the  city  end  coxmty,  e::ccpting  airports,   for 
the  purpor.o  of  supplying  any  public  utility  osrvico 
to  the  city  and  county  and  its  inhabitants,   to 
territory  o'jTf -f^r  ^^"^"  liniits  of  tha  city  and^o^^ty. 
and  to  tno  inliabitantG  thereof."     (Es^phasls  added.) 

As  can  bo  nctod,   the  Constitutional  authority  of  the 
Cocsniosion  to  c::teria  service  to  San  riateo  Co-.mty  is  limited 
in  that  no  such  viuthority  e:cists  v^lthin  the  boundaries  Ox  any 
other  cuniclpnl  corporation  viiich  furnishes  the  saae  service, 
unless  euch  launicipal  corporation  consents  thereto. 

The  power  of  the  Public  Utilities  CoirrnlEsion  to  extend 
and  operate  lluni  service  into  San  llatco  County  is  subject  to 
tho  Bane  cljarter  limitations  govemins  operations  within  the 
City  and  County  of  San  Francisco,  as  well  as  applicable  State 
and  local  la.rc,    includinSj  but  not  llsxitcd  to,  the  California 
Environmental  Qiiality  Act  of  1970,  as  anended       (CEQ^\). 

Before  anv  decision  could  be  siado  to  carry  cut  such  a 
project,   all  of  the  ap75licablc  procedures  pertainins  to  environ 
TT.cntal  Lnact  reports  prescribed  in  CE^I,    tho  State  Guidcl:fjioc 
end  Ctepter  31  of  the  San  Francisco  Administrative  Code  xTOuld 
have  to  be  observed.     That  is,    if  it  were  determined  that  such 
a  project  ninhf:  h^ave  a  signif leant  effect  en  the  eir.^ironruent , 
a  draft  cr.vironr'ontal  irroact  renort  v.'ould  have  to  bo  prepared 
(Adrain.  Code,    f531.25)   anc  a  public  hearing  thereon  held  by  tuc 
Planninc  Ccm^iscion  (Adailn.  Code,  Sec.   31.27) .     Upcn  certifi- 
cation of  cor^lcticn  by  the  Plnnning  Corniicsion,   tho  rinai^ 
enviroinental'  irr^pact  report  V70uld  then  be  transmitted  to  tne 
PiUjlic  Utilities  Corsaission  and  to  the  Board  of  Supervisors 
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for  cdopcion  prior  to  deciding  vhothor  to  carry  out  or  approve 
the  project  (Admin.  Code,  S31.29). 

California  statutory  provisions  contained  in  the  Public 
Utilities  Code, .the  Streets  and  Highways  Code  and  the  Vchicio 
Code  have  been  rcvic^7cd  relative  to  regulation  of  service  or 
cquip:nont  on  routes  outside  the  City  and  County.   It  is  ir.y 
conclusion  that  the  regulations  applicable  to  services  o^^  to 
equipment  on  routes  in  San  Mateo  County  arc  the  same  as  those 
applicable  on  routes  wholly  within  the  City  and  County  of  San 
Francisco. 

Very  truly  yours, 

JC  THOMAS  M.    O'CONIIOR 

City  Attorney 


Letter  Opinion  No.  73-168 


December  14,  1973 

DOCUMENTS  DEPT. 
SAN    FRANCISCO 

Mr.  S.  M.  Tatarian  public  ubrary 

Director  of  Public  Works 

260  City  Hall 

San  Francisco,  California  94102 

Subject:  The  Authority  of  the  Department 
of  Public  Works  to  Regulate  the 
Location  of  Utility  Poles 

Dear  Mr.  Tatarian: 

This  responds  to  your  letter  of  October  1,  1973,  request- 
ing a  determination  of  the  Department  of  Public  Works'  authority  to 
regulate  placement  of  utility  poles  and  questioning  the  applicabil- 
ity of  the  Environmental  Quality  Act  to  the  Department's  issuance 
of  permits  for  the  placement  of  poles.   Subsequent  discussions  indi- 
cated that  your  inquiry  was  directed  to  the  placement  of  poles  in 
street  areas  by  Pacific  Gas  and  Electric  Company. 

The  authority  of  Pacific  Gas  and  Electric  Company  to  place 
distribution  poles  on  city  streets  is  found  in  Ordinance  No.  414 
(1939) ,  known  as  the  Franchise  Agreement.   Section  2  of  that  ordi- 
nance authorizes  Pacific  Gas  and  Electric  Company  to  ".  .  .  construct 
and  use  in  the  streets  of  said  city  and  county  all  poles,  wires, 
conduits  and  appurtenances  necessary  or  proper.  .  ."  for  electrical 
distribution.   Section  7  requires  Pacific  Gas  and  Electric  Company 
to  ".  .  .  construct,  install  and  maintain  all  poles,  wires,  conduits 
and  appurtenances  in  conformance  with  all  the  lawful  ordinances, 
rules  and  regulations  heretofore  or  hereafter  adopted  by  the  Board 
of  Supervisors,  or  other  legislative  body  of  the  City,  in  the  exer- 
cise of  the  police  powers  of  the  City.  ..."  The  legislation  regu- 
lating these  matters  is  found  in  Chapter  X,  Article  18,  Section  901- 
910  of  the  San  Francisco  Municipal  Code  (Public  Works  Code) .   Sec- 
tion 901  requires  the  utility  company,  before  installing  or  relocat- 
ing the  utility  poles,  to  file  with  the  Director  of  the  Department 
of  Public  Works  a  written  application  for  permission.   By  accepting 
the  permit,  the  utility  company  is  deemed  to  have  expressly  consented 
to  regulation  by  any  applicable  rules  or  ordinances.   Regulations 
concerning  the  placement  of  poles  appear  in  Section  093  et  seq.   To 
that  extent  there  is  already  regulation  of  utility  companies  with 
respect  to  placement  of  utility  poles.   This  regulation,  however, 
does  not  deal  with  esthetic  or  environmental  values. 
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In  response  to  your  inquiries,  the  Department  of  Public 
Works'  authority  to  regulate  both  the  change  of  location  of  poles  and 
the  placement  of  new  poles  is  limited  by  the  sections  of  the  Municipal 
Code  above  noted.   Further  regulation  would  require  new  legislation. 
There  are  no  guidelines  presently  existing  that  regulate  visual 
features. 

There  is,  however,  a  means  of  recourse  for  abutting  pro- 
perty owners  and  other  interested  persons  who  desire  to  challenge  a 
permit.   San  Francisco  Charter  Section  3.651  allows  parties  whose 
interests  are  adversely  affected  by  the  permit  to  appeal  to  the 
Board  of  Permit  Appeals. 

The  question  of  applicability  of  the  Environmental  Quality 
Act  requires  an  analysis  of  Public  Resources  Code  Section  21080  with 
respect  to  the  role  played  by  the  Department  of  Public  Works  in 
granting  a  pole  permit.   This  section  provides  that  the  Environmental 
Quality  Act  applies  to  discretionary  but  not  ministerial  acts.  A  dis- 
cretionary act  requires  "the  exercise  of  judgment,  deliberation  or 
decision  on  the  part  of  the  public  agency  or  body"  as  distinguished 
from  merely  determining  "whether  there  has  been  conformity  with 
applicable  statutes,  ordinances,  or  regulation"  (Calif.  Admin,  Code 
Title  14,  Article  4,  §15024).  As  was  noted  above,  the  purpose  of 
Section  901  of  the  Public  Works  Code  is  not  to  determine  whether  or 
not  a  permit  shall  be  issued,  but  rather  to  insure  that  the  utility 
company  complies  with  appropriate  rules  and  ordinances.   The  act  of 
granting  the  permit  is  ministerial  within  the  meaning  of  Section 
21080.   Therefore,  the  requirement  for  an  environmental  impact 
report  and  its  ancillary  procedures  does  not  apply. 

It  is  therefore  my  opinion  that  the  Environmental  Quality 
Act  does  not  apply,  as  the  issuance  of  a  pole  permit  is  a  ministerial 
act.   As  noted  above,  the  City  may  regulate  the  placement  of  poles 
in  consideration  of  environmental  and  esthetic  values.   This  should 
be  done  by  appropriate  legislation  pursuant  to  the  City's  police 
powers. 

If  the  Board  of  Supervisors  were  to  adopt  legislation 
modifying  the  permit  procedures  to  render  the  process  discretionary, 
the  Department  would  have  to  analyze  each  application  to  determine 
whether  a  categorical  exemption  applied.   Title  14,  Article  8  of 
the  California  Administrative  Code,  which  implements  the  Environ- 
mental Quality  Act,  provides  various  categorical  exemptions  from 
the  Act.   Section  15101(d)  declares  that  the  "restoration,  or 
rehabilitation  of  deteriorated  or  damaged  .  .  .  facilities  .  .  . 
to  meet  current  standards  of  public  health  and  safety  ..."  does 
not  have  a  significant  effect  on  the  environment.   Section  15102 
makes  a  similar  declaration  for  the  "...  replacement  or 
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reconstruction  of  existing  structures  and  facilities  where  the  new 
structure  will  be  located  on  the  same  site  as  the  structure  replaced 
and  will  have  substantially  the  same  purpose  and  capacity  as  the 
structure  replaced.  ..."  Section  15105  categorically  exempts 
projects  requiring  the  issuance  of  minor  encroachment  permits.   The 
categorical  exemptions  adopted  by  the  City  Planning  Commission 
(pursuant  to  Section  31.17(b)  of  the  San  Francisco  Administrative 
Code)  on  April  26,  1973,  defined  minor  encroachment  as  ".  .  .  en- 
croachments on  public  streets,  alleys  and  plazas  that  are  in  con- 
formity with,  or  do  not  affect,  the  San  Francisco  Master  Plan  and 
which  are  approved  by  the  Board  of  Supervisors  or  the  Department 
of  Public  Works,"  This  exemption  is  qualified  by  Section  15114  of 
Title  14,  Article  8  of  the  California  Administrative  Code.   The 
section  prevents  the  exemption  where  the  minor  encroachment  may 
have  an  environmental  impact  on  a  resource  or  hazard  designated, 
precisely  mapped,  and  officially  adopted  pursuant  to  law,  and 
where  the  minor  encroachments  have  a  cumulative  impact  by  succes- 
sive projects. 

The  categorical  exemptions  illustrate  that  the  applica- 
tion of  the  Environmental  Quality  Act  may  depend  on  the  particular 
project.   The  issue  will  not  be  pursued  further  as  it  is  academic 
until  the  peirmit  process  is  discretionary  rather  than  merely 
ministerial. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Discrimination  Against  Children 
in  Housing  Accommodations 
Your  File  No.  601-73 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  for  an  opinion  as 
to  whether  or  not  the  subject  of  a  proposed  ordinance  to  pro- 
hibit discrimination  in  the  leasing  or  renting  of  certain  resi- 
dential real  property  because  of  children  has  been  preempted  by 
the  State. 

Research  has  revealed  no  statute  or  court  decision  in 
the  State  of  California  that  1  feel  is  squarely  determinative 
of  the  issue  presented  in  your  request  although  the  case  of 
Flowers  v.  John  Bumham  &  Co.,  21  Cal.App.3d  700  raises  some 
question  as  to  the  validity  of  such  local  legislation. 

However,  it  is  my  conclusion  that  if,  after  public 
hearing  and  the  reception  of  testimony  and  evidence,  the  Board 
of  Supervisors  finds  and  determines  that  discrimination  against 
children  in  the  leasing  or  renting  of  housing  acconnnodations 
poses  a  substantial  threat  to  the  health  and  welfare  of  a  size- 
able segment  of  this  community,  namely,  families  with  children, 
the  Board  may  under  its  home  rule  police  powers  enact  such 
legislation  as  is  reasonably  necessary  to  cope  with  the  problem 
created  by  such  discrimination. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Keith  P.  Calden,  Chief 

San  Francisco  Fire  Department 

260  Golden  Gate  Avenue 

San  Francisco,  California   94102 

Subject:   Legality  of  Requiring  that  Members  of  Fire  Department 
on  Disability  Leave  Take  Vacation 

Dear  Chief  Calden: 

This  is  in  response  to  your  letter  dated  December  5, 
1973,  requesting  my  opinion  as  to  the  legality  of  requiring  that 
members  of  your  Department  who  are  on  disability  leave  take 
vacation  at  a  time  when  they  would  otherwise  be  entitled  to  con- 
tinue on  disability  leave.   You  indicate  that  it  is  the  policy  of 
your  Department  to  require  that  a  member  v;ho  has  accumulated  the 
maximum  30  days  of  vacation  must  take  whatever  additional  vacation 
he  has  accrued  prior  to  the  end  of  the  calendar  year,  even  though 
he  would  otherwise  be  entitled  to  remain  on  disability  leave. 
Under  this  policy,  the  member  is  placed  on  vacation  status  involun- 
tarily.  ProcGcurally,  this  entails  ordering  the  member's  dis- 
ability leave  status  terminated,  restoring  him  to  duty  and  then 
immediately  placing  him  on  vacation. 

Section  8.515  of  the  Charter  provides  that  a  member  of 
the  Fire  Department  who  is  incapacitated  for  the  performance  of 
his  duties  by  reason  of  any  bodily  injury  received  in  or  illness 
caused  by  the  performance  of  his  duty  shall  be  entitled  to  dis- 
ability benefits  equal  to  and  in  lieu  of  his  salary,  while  so 
incapacitated,  for  a  period  or  periods  not  to  exceed  twelve  months 
in  the  aggregate  with  respect  to  any  one  injury  or  illness.   Those 
disability  benefits  are  specifically  stated  to  be  in  lieu  of  work- 
men's compensa -^ion  benefits  payable  under  the  Labor  Code  and  to  be 
in  satisfaction  and  discharge  of  the  City  and  County's  obligation 
to  pay  such  workmen's  compensation  benefits.   Therefore,  payments 


Letter  Opinion  No.  73-170 


Chief  Keith  P.  Calden  2  December  17,  1973 

of  disability  benefits  under  Section  8.515  constitute  payments  of 
workmen's  compensation  benefits  under  the  Labor  Code  to  the  extent 
that  such  benefits  are  payable.   (City  and  County  of  San  Francisco 
V.  W.C.A.B. ,  2  C.3d  1001,  1011.) 

Section  3751  of  the  Labor  Code  provides  in  pertinent  part: 

"No  employer  shall  exact  or  receive  from  any  employee 
any  contribution,  or  make  or  take  any  deduction  from  the 
earnings  of  any  employee,  either  directly  or  indirectly,  _ 
to  cover  the  whole  or  any  part  of  the  cost  of  compensation 
I     under  this  division."   (Emphasis  added.) 

Section  3752  of  the  Labor  Code  provides  in  pertinent  part: 

"Liability  for  compensation  shall  not  be  reduced 
or  affected  by  any  insurance,  contribution  or  other 
benefit  whatsoever  due  to  or  received  by  the  person 
entitled  to  such  compensation  ..."   (Emphasis  added.) 

It  has  been  held  chat  the  deduction  of  a  day  of  acciimulated  sick 
leave  for  each  day  that  worlcmen's  compensation  benefits  were  paid 
to  an  injured  employee  constituted  compelling  that _ employee  to 
contribute  to  his  worlcmen's  compensation  benefits  in  violation  or 
Sections  3751  and  3752.   (Austin  v.  City  of  Santa  Monica,  234 
C.A.2d  841.)   Vacation,  like  sick  leave,  is  earned  simply  by 
remaining  in  the  service  of  the  City  and  County  and  is  credited 
based  on  the  length  of  the  employee's  service.   Vacation  rights  are 
part  of  the  compensation  which  an  employee  .receives  for  rendering 
service  to  the  City  and  County.   Thus,  vacation  rights  are  part  ot  the 
employee's  "earnings"  as  that  term  is  used  in  Section  3751. 

I  conclude,  therefore,  that  requiring  a  member  of  your 
Department  to  take  vacation  for  a  period  during  which  he  is  other- 
wise entitled  to  receive  disability  benefits  under  Section  8.515 
of  the  Charter  results  in  that  member's  contributing  to  his  own 
workmen's  compensation  benefits  in  violation  of  Section  3751  and 
3752  of  the  Labor  Code. 

It  follows,  consequently,  that  a  member  of  your  Department 
cannot  be  compelled  to  take  vacation  in  the  situation  set  forth  in 
your  letter.   Ttiere  is  nothing  in  Sections3751  or  3752  to  prevent 
the  member  from  voluntarily  taking  vacation,  if  that  be  his  desire. 
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DOCUMENTS  DEPT. 
SAN  FRANCISCO 
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Mr.  S.  Myron  Tacarian,  Director  : 

Department  of  Public  Works  » 

260  City  HalL 
San  Francisco,  California  94102 

Subject:   Award  of  Contract  for  Security  of  Superior  and 
Municipal  Courts  -  Challenge  of  Contractors' 
License 

Dear  Mr.  Tatarian: 

This  responds  to  your  request  for  an  opinion  as  to 
whether  the  Department  of  Public  Works  may  award  a  contract 
to  licensed  contractors  when  the  Contractors'  State  License 
Board  has  expressed  the  opinion  that  the  contractor  does  not 
hold  the  proper  license. 

The  contractor  whose  qualifications  are  questioned 
was  the  low  bidder  by  $5,331.00.   The  contractor  is  a  specialist 
in  life  safety  systems  and  there  is  no'doubt  that  he  possesses 
the  skill  and  experience  to  perform  the  work.   The  sole  question 
is  whether  he  should  be  disqualified  for  not  possessing  the 
proper  license. 

The  second  lowest  bidder,  while  not  filing  a  protest 
of  award,  consulted  the  Contractors'  State  License  Hoard  (Board), 
The  Board  rendered  an  "administrative  interpretation"  that  a 
class  "B"  license  was  required.   The  contractor  has  a  class  C-61 
license.   (Siiecialty  License.   See  California  Administrative 
Code  Title  16  Sections  732  and  732.1).   The  Board's  interpre- 
tation was  conveyed  to  the  City  Controller.   The  Controller 
now  refuses  to  certify  the  contract  without  an  opinion  from 
this  office. 
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The  instructions  to  bidders  for  this  contract       ' 
required  the  contractor  to  list  his  License  number.   This 
requirement  was  fulfilled.   There  is  nothing  in  the  instruc-  ' 
Lions  that;  specify  the  type  of  license  required.   Business 
and  rrofcssions  Code  Section  7059  allows  a  specialty  con- 
tractor to  use  'two  or  more  crafts  or  trades,  if  the  perfor- 
mance oi  the  work  in  the  crafts  or  trades,  other  than  in 
wnicn  he  is  licensed,  is  incidental  and  supplemental  to 
cne  performance  of  the  work  in  the  craft  for  which  the 
specialty  contractor  is  licensed".   In  the  present  case, 
nnere  is  work  required  of  various  trades;  e.g.,  carpentry 
v/oric  glass  and  glazing,  painting  and  some  electrical  woVk. 
1  understand  that  it  is  your  opinion  that  the  work  of 
tnese  trades  is  incidental  to  the  specialty  work.   If  this 
is  true,  the  contractor's  specialty  license  would  suffice. 

,  ^  dispute  exists  as  to  whether  the  contractor 

noids  the  proper  license.   The  Business  and  Professions 
code  .Sections  7090  -  7124.1)  which  regulates  the  licensing 
Oi-  contractors  provides  that  disciplinary  action  for  viola- 
tions snail  be  governed  by  Chapter  5  of  Part  1  of  Division  3 
ot  Tirle  2  of  the  Government  Code  (Section  11500  et  seq.) 
This  procedure  requires  an  evidentiary  hearing,  which  of  course 
has  not  been  accomplished  in  this  case.   We  have  only  an 
administrative  interpretation," 

In  dotci-mining  whether  the  administrative  inter- 
pretation requires  the  bid  to  be  rejected,  the  purpose -for 
the  rules  which ^were  allegedly  violated  should  be  considered. 
The  contractors  '  licensing  law  is  intended  to  protect -the 
public  from  incompetent  and  unreliable  contractors  (Stoin- 
b  r£nncr_v   J  A   \.;a  t  o  r  bu  ry  212  C.A.2d  661;  Harney  v.  Durkcc 
10/  C.A. 2d  570) .   Courts  have  recognized  it  is  improper  to 
allow  the  licensing  laws  to  be  used  by  an  unsuccessful  bidder 
to  secure  a  contract: 

It  must  be  remembered  that  competitive 
bidding  statutes,  and  those  requiring  licenses 
for  bidding  on  public  work,  are  for  the  benefit 
of  the  public  and  not  for  the  benefit  of  bidders 
or  licensees.   It  certainly  would  amount  to  a 
disservice  to  the  public  if  a  losing  bidder  were 
to  be  permitted  to  comb  through  the  bid  proposal 
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or  license  application  of  the  low  bidder  *     \ 

after  the  fact,  cancel  the  low  bid  on  minor 
technicalities,  with  the  hope  of  securing 
acceptance  of  his,  a  higher  bid.   Such  con- 
struction would  be  adverse  to  the  best 
interest  of  the  public  and  contrary  to 
public  policy. "  : 

(Judson  Pacific  -  Murphy  Corp. 
V.  Durkee,  144  C.A.^d  J/y, 
p.  3a3) 

The  Board  itself  has  not  taken  the  position,  even  adminis- 
tratively, that  the  license  dispute  invalidates  the  bid. 
In  its  letter  of  December  7,  1973  to  the  second  lowest 
bidder,  the  Board  indicates  that  the  bid  issue  should  be 
resolved  by  the  awarding  officer. 

The  Board  also  indicated  that  it  is  a  matter  of 
policy  to  promptly  issue  supplemental  classifications  for 
the  "B"  license.   I  understand  that  the  low  bidder  has 
applied  for  such  a  supplemental  classification. 

Under  these  circumstances  it  is  my  opinion  that  the 
contract  v;as  properly  awarded  to  the  lowest  bidder  and  should 
be  certified  by  the  Controller. 

You  also  request  an  opinion  concerning  the  contrac- 
tor's right  to  sue  for  anticipated  profit  or  damages  for 
wrongful  rejection  of  the  bid.   In  California  no  such  action 
may  be  maintained  (Rubino  v.  Lolli  10  C.A.3d  1059).   liowever, 
the  contractor  or  a  taxpayer  could  bring  a  mandate  action 
to  force  the  award  and  certification  to  the  lowest  responsible 
bidder. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
JSK  City  Attorney 
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DOCUMENTS  DEPT. 

SAN    FRANCISCO 
PUBLIC    UBRARY 

Hon.  Quentin  L.  Kopp 
Board  of  Supervisors 
235  City  Hall  ' 

San  Francisco,  California  94102 

i 

Subject:   Proposed  Charter  Amendment  Requiring 
Elected  Officers  to  Resign  to  Run 
for  Another  Public  Office 

Dear  Supervisor  Kopp: 

This  is  in  response  to  your  letter  requesting  a  legal 
opinion  of  the  constitutionality  and  legal  sufficiency  of  a  pro- 
posed amendment  to  the  Charter  of  the  City  and  County  of  San 
Francisco  patterned  on  Section  10-107,  subsection  5  of  the 
Philadelphia  Home  Rule  Charter.   Said  subsection  provides  as 
follows : 

"No  officer  or  employee  of  the  City  except 
elected  officers  running  for  re-election,  shall 
be  a  candidate  for  nomination  or  election  to 
any  public  office  unless  he  shall  have  first 
resigned  from  his  then  office  or  employment." 

Similar  restrictions  on  the  political  activity  of 
public  employees  have  been  considered  by  various  courts.  A 
review  of  state  and  federal  decisions  which  have  passed  upon 
such  restrictions  clearly  reveals  that  there  is  a  conflict  of 
authority  as  to  the  validity  of  such  restrictions.   The  follow- 
ing is  a  survey  of  these  cases,  setting  forth  both  the  restric- 
tions reviewed  and  the  reasoning  followed  by  the  courts. 

The  United  States  Supreme  Court  has  recently  (June 
25,  1973)  upheld  two  statutes  restricting  partisan  political 
activities  of  government  employees: 

United  States  Civil  Service  Commission  v.  National 
Association  of  Letter  Carriers.  (1973)   U.S.    , 
93  S.  Ct.  2880,  U   L.Ed. 2d ; 
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Broadrick  v.   Oklahoma.    (1973) ^U.S. ,  93 

S.Ct.    2908.   36  L.Ed.Zd 

The  Letter  Carrier  case  involved  a  declaratory  action 
contesting  the  validity  of  the  Hatch  Act.  Individual  federal 
employees,  an  employee's  union,  and  certain  local  Democratic  and 
Republican  political  conmittees  filed  an  action  challenging  «s 
unconstitutional  on  its  face  the  prohibition  in  §9 (a)  of  the 
Hatch  Act  against  federal  employees'  taking  "an  active  part  tn 
political  management  or  in  political  campaigns."  A  three-judge 
District  Coinrt  recognized  the  well  established  governmental 
interest  in  restricting  the  political  activity  of  federal 
employees  but  held  that  the  statutory  definition  of  political 
activity,"  the  constitutionality  of  which  was  left  open  in 
United  Pxiblic  Workers  v.  Mitchell.  33  U.S.  75,  was  vague  and 
overbroad  and  was  thus  unconstitutional. 

The  Supreme  Court  reversed  reaffirming  its  holding  in 
Mitchell  that  federal  employees  can  be  prevented  from  holding  a 
party  office,  working  at  the  polls  and  acting  as  party  pay- 
masters for  other  party  workers.   The  Court  went  further  and 
held  that  Congress  could  also  constitutionally  forbid  federal 
employees  from  engaging  in  plainly  identifiable  acts  of  politi- 
cal management  and  campaigning.   The  Court  expressly  held  that 
Congress  could  prohibit  an  employee  from  becoming  a  partisan 
candidate  for  an  elective  office. 

The  Court  rejected  the  vagueness  and  overbreadth  argu- 
ment holding  that  existing  Civil  Service  Commission  Regulations 
adequately  set  out  exactly  what  activity  is  prohibited.   The 
regulations  themselves  distinguish  between  partisan  and  non- 
partisan candidacies.  The  pertinent  regulations  are  found  at 
5  CFR  733.   Section  733.111,  delineating  permissible  activities, 
allows  such  employees  to  become  independent  candidates  in  parti- 
san elections  or  candidates  in  non-partisan  elections.   On  tne 
other  hand.  Section  733.122(6)  prohibits  such  employees  from 
becoming  partisan  candidates  for  an  elective  office. 

The  distinction  between  partisan  and  nonpartisan 
elections  was  noted  as  the  governmental  interest  which  the  Court 
held  to  outweigh  the  infringement  upon  employees  rights  was  tne 
interest  in  having  a  qualified,  efficient  and  meritorious  clvii 
service  free  from  political  pressures  and  favors.   The  Court 
concluded  that  the  judgment  of  Congress  and  the  E^cecutive  tnac 
partisan  political  activity  of  federal  employees  must-  be  limltea 
if  the  "government  is  to  operate  fairly  and  effectively  was  well 
justified. 

Broadrick.  supra,  was  a  class  action  brought  by  cer- 
tain Oklahoma  state  employees  seeking  a  declaration  that  a 
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state  statute  regulating  political  activity  by  state  employees 
was  invalid  on  the  grounds  of  its  overbreadth  and  vagueness. 
The  statute  prohibited  ^tate  employees,  inter  alia,  from  becom- 
ing a  "candidate  for  nomination  or  election  to  any  paid  public 
office." 

The  Supreme  Court  rejected  appellants'  contention  ' 
that  the  statute  was  vague  and  overbroad,  stating  that  the 
statute  gave  adequate  warning  of  what  activities  it  proscribed. 

Appellants  in  Broadrick  were  charged  with  solicita- 
tion of  money  and  support  among  their  coworkers  for  the  benefit 
of  their  superior.  Appellants  conceded  that  the  statute  could 
properly  prohibit  this  type  of  conduct,  cf .  Letter  Carriers, 
supra,  as  it  was  clearly  "partisan  political  activity." Never- 
theiess,  appellants  further  argtied  that  although  their  activity 
could  be  proscribed,  the  statute  was  overbroad  and  purported  to 
prohibit  protected,  as  well  as  xmprotected,  conduct,  and  there- 
fore must  be  invalidated  on  its  face  and  held  to  be  incapable 
of  any  constitutional  application. 

The  Court  rejected  this  argument  and  held  that  appel- 
lants would  not  be  heard  to  attack  the  statute  on  the  ground 
that  it  might  also  apply  to  other  activity  or  situations  in 
which  its  application  might  be  unconstitutional. 

It  should  be  noted  that  the  Court  in  Broadrick  never 
addressed  itself  to  the  issue  of  the  constitutionality  of  the 
prohibition  against  becoming  a  candidate  for  "any  political 
office"  since  the  Court  limited  its  review  to  the  actions  of 
the  appellants.  The  Court  did  recognize  that  the  pertinent 
statute  might  well  be  interpreted  to  prohibit  protected  activity, 
93  S.Ct.  at  p.  2919,  but  failed  to  delineate  what  that  protected 
activity  might  be. 

As  noted  in  your  letter,  the  above  quoted  Philadelphia 
Home  Rule  Charter  provision  was  recently  validated  by  the 
Pennsylvania  Supreme  Court  in  its  January,  1973  term  in  Cam. 
ex  rel  Spec tor,  et  al.  v.  Moak.   The  court,  in  upholding  the 
provision  against  a  First  Amendment  attack,  reiterated  well 
established  principles  that  public  employment  may  be  siibjected 
to  conditions,  even  if  such  conditions  impinge  upon  First  Amend- 
ment rights,  if  the  state  can  show  a  compelling  interest  to 
impose  such  a  condition.  The  court  found  such  an  interest  in 
ensuring  efficient  and  Impartial  administration  of  public 
service.  Notwithstanding  the  fact  that  the  Charter  provision 
did  not  distinguish  between  partisan  and  nonpartisan  offices, 
the  court  further  held  that  the  provision  was  not  vagxie  or  over- 
broad. 
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In  Swlnney  v.  Utreiner  (1973),  272  So. 2d  805,  the  S 
Supreme  Court  of  Florida  upheld  a  county  civil  service  provision 
which  provided  in  part:  "No  person  holding  an  office  or  place  in 
the  classified  service  under  this  act  shall  seek  elective  Public 
office."  The  court  based  its  opinion  on  the  reasoning  set  forth 
in  United  Public  Workers  v.  Mitchell.  However,  the  court  failed 
to  distinguish  between  partisan  and  nonpartisan  activity  as 
Mitchell,  its  progeny.  National  Assoc,  of  Letter  Carriers,  and 
the  Hatch  Act  clearly  do. 

In  Gray  v.  City  of  Toledo  (W.D.  Ohio,  1971),  323  F. 
Supp.  1281,  the  federal  district  court  for  the  Western  District 
of  Ohio  upheld  a  local  police  department  regulation  which  pro- 
hibited  police  personnel  from  becoming  "a  candidate  for  political 
office."  The  court  noted  the  conflict  in  authorities  on  this 
point  but  concluded  that  the  relinquishment  of  the  ^ig^J  to 
become  a  candidate  for  public  office  may  constitutionally  be 
made  a  condition  of  public  employment.  Gray  similarly  failed  to 
draw  the  partisan-nonpartisan  distinction  in  regard  to  the  candi- 
dacy provision. 

In  Johnson  v.  State  Civil  Service  Dept.  (1968),  157 
N.W.2d  747,  the  Minnesota  Supreme  Court  sustained  a  statute  pro- 
viding that  officers  or  employees  in  the  state  classified 
service  must  resign  from  the  service  upon  filing  as  a  candidate 
for  public  office.  The  statute,  however,  permitted  such  officers 
or  employees  to  become  candidates  for  and  occupy  a  village ,  town- 
ship, or  school  district  office  if  the  office  was  one  for  which 
no  compensation  is  provided.  The  court  found  that  although  the 
statute  did  infringe  on  the  First  Amendment  rights,  its  main 
focal  impact  was  to  limit  the  right  of  the  employee  to  run  tor- 
public  office  in  furtherance  of  his  own  political  career  and  in 
detriment  to  the  integrity  and  efficiency  of  his  job  performance. 
The  court  concluded  that  the  restriction  was  reasonable  and  con- 
stitutional although  the  legislature  might  regard  it  as  undesir- 
ably broad  at  a  later  date. 

Wisconsin  State  Emp.  Ass'n.  v.  Wisconsin  Nat. 
Resources  Foard  (W.b.  Wise. ,  i%9)  ,  298  F.Supp.  3j^,  upheld  a 
policy  regulation  providing  that  ''no  employee  shall  run  tor  any 
partisan  elective  office."  The  court  found  that  this  narrowly 
drawn  prohibition  was  valid  in  accord  with  Mitchell. 

Stack  V.  Adams  (N.D.  Fla.  1970),  315  F.Supp.  1295, 
involved  a  state  statute  requiring  as  a  condition  precedent  to 
qualification  for  election  to  public  office  that  the  candidate 
resign  from  his  then  held  state,  county  or  municipal  ottlce. 
The  court  rejected  a  First  Amendment  attack  holding  that 
Mitchell  was  controlling;  however,  the  court  invalidated  the 
statute  as  it  applied  to  a  candidacy  for  United  States  Repre- 
sentative in  that  it  violated  the  federal  constitutional  pro- 
vision setting  forth  the  qualifications  for  such  office. 
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The  second  IdLne  of  cases  has  placed  a  greater  emphasis 
on  the  curtailment  of  First  Amendment  rights  by  such  statutes. 
Acknowledging  that  although  public  employment  can  be  conditioned 
on  relinquishment  of  certain  rights,  these  cases  hold  that  the 
restrictions  so  doing  must  be  narrowly  drafted  and  must  advance 
a  compelling  public  interest  since  the  right  to  run  for  public 
office  is  as  fundamental  as  is  the  right  to  vote. 

The  California  Supreme  Court  has  made  clear  that  it  is 
in  accord  with  this  latter  line  of  cases.  In  fact,  the  following 
California  decisions  are  often  cited  by  other  courts  following 
this  latter  rationale. 

The  first  was  Fort  v.  Civil  Service  Commission  (1964) 
61  C.2d  331.   In  Fort,  plaintiff,  who  was  a  director  oi  a  county 
alcoholism  treatment  center,  acted  as  chairman  of  a  speaker  s 
bureau  for  a  local  campaign  committee  for  a  gubernatorial  candi- 
date. He  was  dismissed  from  his  county  position  for  violation 
of  a  charter  provision  that  no  civil  service  officer  or  employee 
"shall  take  any  part  in  .  .  .  any  political  campaign  or  election 
.  .  ."  The  court  in  Fort  recognized  that  "the  freedom  of  the 
individual  to  participate  in  political  activity  is  a  fundamental 
principle  of  a  democratic  society  and  is  the  premise  upon  which 
our  form  of  government  is  based.  Our  state  Constitution^ 
declares,  'All  political  power  is  inherent  in  the  people 
[citation!,  and  the  First  Amendment  of  the  federal  Constitution 
establishes  the  right  of  every  citizen  to  engage  in  political 
e3q>resston  and  association.   [Citation.]   In  this  state  both 
statutes  and  judicial  decisions  have  recognized  the  fundamental 
right  of  citizens  generally  not  only  to  vote  but  also  to  hold 
office  [citations] ,  and  the  fundamental  right  of  employees  in 
general  to  engage  in  political  activity  without  interference  by 
employers  [citations]."  61  C, 2d  331,  334-335. 

The  court  held  that  a  mere  showing  of  a  rational  rela- 
tionship to  some  colorable  public  interest  would  not  suffice, 
but  rather  the  state  or  restricting  body  must  show  a  compelling 
interest  in  limiting  such  rights.  The  court  went  on  to  hoia 
that  even  if  a  compelling  interest  is  present,  the  restriction 
must  be  drawn  with  narrow  specificity.  It  must  appear  that 
restrictions  imposed  by  the  governmental  entity  are  not  broaaer 
than  are  required  to  preserve  the  efficiency  and  integrity  or 
its  public  service.  Although,  the  court  in  Fort  found  the 
charter  provision  unconstitutional  as  overbroad ,  in  that  it 
applied  alike  to  all  activities,  partisan  and  nonpartisan, 
applied  to  all  elections,  and  was  framed  in  sweeping  and  uncer- 
tain terms;  the  court  indicated  that  a  narrowly  and  properly 
drafted  provision  might  be  upheld.  Among  the  restrictions  whicn 
might  be  upheld  would  be  one  prohibiting  the  pursuit  of  poiicicax 
purposes  during  those  hours  that  an  official  should  be  discnarg- 
Ing  the  duties  of  his  position. 
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Fort  was  innnediately  followed  by  Kinnear  v.  City  and 
County  of  SiirFrancisco  (1964)  61  Cal.2d  34T;  Kinnear  invali- 
dated 4  pfdvislon  in  former  Section  5  of  the  San  Francisco 
Charter.  The  provision  was  quite  similar  to  the  proposed  amend- 
ment but  was  limited  to  appointive  officials  and  employees.  It 
did  not  Include  elected  officials.  It  provided  as  follows:  . 

"Any  appointive  officer  or  employee  of  the 
city  and  county  who  shall  become  a  candidate  for 
election  by  the  people  to  any  public  office  shall 
automatically  forfeit  such  city  and  county  office 
or  position. 

Kinnear  held  that  the  principles  set  forth  in  Fort 
required  reinstatement  of  a  civil  service  deputy  sheriffwho  had 
filed  a  declaration  of  candidacy  for  the  office  of  sheriff  and 
had  been  notified  of  automatic  forfeiture  of  his  position  pursu- 
ant to  the  above  quoted  Charter  provision.  The  coiort  stated 
that  "Although  the  San  Francisco  Charter  provision  is  not  uncer- 
tain and  is  directed  solely  to  the  activity  of  seeking  public 
office,  it  is  no  less  subject  to  the  criticism  that  it  relates 
alike  to  all  public  offices  whether  they  be  partisan  or  non- 
partisan in  character  and  whether  they  be  San  Francisco  offices 
or  national  or  state  offices.   San  Francisco  has  not,  as  it 
must  in  order  to  prevail,  shown  a  compelling  need  to  restrict 
the  ftmdamental  right  involved  on  such  a  sweeping  scale. 

Fort  and  Kinnear  were  followed  by  Baeley  y.  Washington 
Township  Hospital  District  (1966)  65  C.2d  499,  in  which  plain- 
tiff,  a  nurse's  aid  employed  by  a  hospital  district  having  no 
civil  service  or  merit  system  in  force,  was  dismissed  after  being 
notified  that  her  off-duty  participation  in  a  recall  campaign 
aimed  at  certain  members  of  the  district  board  of  directors  was 
xmlawful  and  constituted  grounds  for  dismissal  under  Government 
Code  Section  3205.   That  section  provided  in  pertinent  part  that 
no  employee  of  a  local  agency  "shall  take  an  active  part  in  any 
campaign  for  or  against  any  candidate,  except  himself,  for  any 
office  of  such  local  agency,  or  for  or  against  any  ballot  meas- 
ure relating  to  the  recall  of  any  elected  official  of  the  local 
agency."  Declaring  the  restraints  on  plaintiff's  political 
activity  unconstitutional,  the  Court  reaffirmed  the  principles 
declared  in  Fort,  in  the  following  langioage: 

"A  governmental  agency  which  would  require  a 
waiver  of  constitutional  rights  as  a  condition  of 
public  employment  must  demonstrate:   (1)  that  the 
political  restraints  rationally  relate  to  the  en- 
hancement of  the  public  service,  (2)  that  the 
benefits  which  the  public  gains  by  the  restraints 
outweigh  the  resulting  impairment  of  constitutional 
rights,  and  (3)  that  no  alternatives  less  subversive 
of  constitutional  rights  are  available.  .  .  . 
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Although  an  individual  can  claim  no  constitutional 
right  to  obtain  public  employment  or  to  receive 
any  other  publicly  conferred  benefit,  the  govern- 
ment cannot  condition  admission  to  such  employ- 
ment or  receipt  of  such  benefits  upon  any  terms 
that  it  may  choose  to  Impose  ....  Today 
courts  and  comnentators  alike  recognize  with- 
out question  that  the  power  of  government, 
federal  or  state,  to  withhold  benefits  from  its 
citizens  does  not  encompass  a  supposed  lesser 
power  to  grant  such  benefits  upon  an  arbitrary 
deprivation  of  constitutional  right."  65  C.2d 
499,  501-504. 

Although  the  court  in  Bagley,  as  in  Fort .  acknowledged  that  a 
governmental  entity  could  qualify  such  constitutional  rights 
when  circumstances  inexorably  so  reqxiire,  it  must  first  bear  ttie 
heavy  burden  of  showing  a  compelling  interest;  and  in  addition 
to  meeting  this  burden,  the  restriction  must  be  narrowly  drattea, 
no  broader  than  that  "required  to  preserve  the  efficiency  ana 
integrity  of  its  public  service." 

Mancuso  v.  Taft  (D.C.  R.I.,  1972)  341  F.Supp.  574 
invalidated  a  city  charter  provision  which  prohibited  city 
officers  and  employees  from  "...  continuing  in  the  classitieo 
service  of  the  City  after  becoming  a  candidate  for  nomination  or 
election  to  any  public  office."  The  court  found  the  statute 
overbroad  in  that  it  did  not  limit  itself  to  partisan  pollticaJ- 
activity  and  thus  broader  than  the  provisions  approved  in 
Mitchell.    The  court  noted  the  conflict  in  the  cases  but  touna 
that  such  a  broad  prophylactic  rule  would  encompass  more  tnan 
the  abuses  it  sought  to  eliminate.  The  court  went  on  to  state 
that  the  evils  sought  to  be  prevented  could  be  expunged  by 
narrower  rules,  such  as  conflict  of  interest  rules,  a  require- 
ment of  resignation  vtpon  election,  or  compulsory  leaves  oi 
absence  from  employment  while  campaigning. 

The  Superior  Court  of  New  Jersey,  in  DeStefano  v. 
Wilson,  (1967)  283  A. 2d  682,  applying  the  compelling  state  mcer 
est  test,  invalidated  a  regulation  prohibiting  firemen  trom 
taking  "an  active  part  in  politics  or  political  contests.   ine 
court  followed  the  rationale  set  forth  in  Fort  and  Klnnear. 

In  Miniellv  v.  State.  (1966)  411  P. 2d  69,  the  Oregon 
Supreme  Court  held  unconstitutional  a  civil  service  regulation 
which  prohibited  any  civil  service  employee  from  becoming  a 
candidate  for  popular  election  to  any  office.  The  court,  roiiow 
ing  Klnnear,  found  the  statute  overbroad  and  an  unjustiriaoie 
infrlni^aent  of  First  Amendment  rights. 
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The  Supreme  Court  of  Illinois,  in  East  Chicago  v. 
Sigler  (1941)  36  N.E.2d  760,  while  approving  a  regulation 
requiring  a  public  school  teacher  to  go  on  a  leave  of  absence 
during  the  period  when  he  was  a  candidate  for,  or  held  a  politi- 
cal office,  said,  arguendo ,  that  such  a  teacher  has  the  same 
privilege  as  any  other  citizen  to  become  a  candidate,  and  such 
candidacy  would  not  constitute  a  valid  ground  for  cancellation 
of  one's  contract  as  a  permanent  teacher.  To  the  same  effect, 
see  Chatham  v.  Johnson  (1967)Miss.)  195  So, 2d  62. 

The  language  of  the  proposed  Charter  Amendment  raises 
an  issue  which  was  not  presented  in  the  above  cited  cases.  With 
the  exception  of  the  Pennsylvania  case,  the  restrictions  con- 
sidered Isy  the  courts  applied  merely  to  governmental  employees 
as  opposed  to  officers.  Further,  the  langxiage  of  the  proposed 
amendment  does  not  distinguish  between  appointed  and  elected 
officers.   If  the  language  be  deemed  to  include  elected  officials, 
an  additional  constitutional  question  is  presented. 

Elected  officers  are  normally  elected  to  their  office 
for  a  term  of  years.   They  have  received  the  mandate  of  the 
electorate  to  remain  in  that  office  for  the  full  term.  Requir- 
ing such  an  elected  officer  to  resign  his  office  prior  to  the 
expiration  of  its  term  would,  in  effect,  abnegate  the  right  of 
the  electorate  to  choose  that  person  as  its  representative  for 
such  term.   The  right  to  vote  would  indeed  be  empty  if  it  did  not 
include  the  right  of  choice  for  whom  to  vote  and  the  right  to 
have  that  choice  remain  in  office  for  the  full  term  of  said 
office.   In  addition,  such  a  requirement  would  preclude  the 
elected  official  from  maintaining  the  office  to  which  he  was 
elected.   The  right  to  hold  a  public  office,  as  well  as  the 
right  to  vote,  is  a  fundamental  right.  As  such,  any  restriction 
impairing  either  right  must  be  justified  by  a  compelling  govern- 
mental interest. 

See:   Bullock  v.  Carter  (1971)  405  U.S.  134,  31 
L.Ed.  2d  92,  92  S.Ct.  849; 

Zeilenga  v.  Nelson  (1971)  4  C.3d  716; 

Fort  V.  Civil  Service  Commission,  supra. 

In  my  opinion,  the  California  Supreme  Court  would  fol- 
low its  Kinnear,  Fort  and  Bagley  decisions,  supra,  in  a  court 
challenge  of  the  proposed  charter  amendment  attached  to  your 
letter  and  hold  such  an  amendment  to  be  unconstitutional. 

Very  truly  yours, 


THOMAS  M,  O'CONNOR 
City  Attorney 
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Mr.   Thomas  J.  Mellon 
Chairman,   Tax  Board  of  Review 
289  City  Hall 
San  Francisco,   California     94102 

Subject:     Western  Dairyman's  Cooperative,  Inc. 
Not  Exempt  From  Business  Tax  and 
Payroll  Expense  Tax  Ordinances 

Dear  Mr.  Mellon: 

This  is  in  response  to  your  request  for  a  legal  opin- 
ion whether  the  above  entitled  applicant  is  exempt  from  tax 
under  the  City's  Business  Tax  and  Payroll  Expense  Tax  ordinances. 

The  supplemental  statement  of  the  applicant  *'hich  was 
presented  to  the  Board  at  its  hearing  on  December  17,  1973, 
merely  addresses  itself  to  exemption  from  the  Business  Tax 
Ordinance.   However,  the  application  also  seeks  an  exemption 
from  the  Payroll  Expense  Tax  Ordinance.   I  will  discuss  both. 

Regarding  the  Business  Tax  Ordinance,  the  applicant 
contends  it  is  exempt  under  two  theories: 

1.  That  Section  5A035  of  the  Government  Code,  read 
in  conjunction  with  Section  2,6-1  of  the  Business  Tax  Ordinance, 
provides  an  exemption;  and 

2.  That  the  deduction  granted  by  Section  24,404  of  the 
Revenue  and  TaxationCode  is  equivalent  to  an  exemption  as 
referred  to  in  Section  2.6-4  of  the  Business  Tax  Ordinance. 

Section  2.6-1  of  the  Business  Tax  Ordinance  exempts 
"Receipts  from  a  trade,  calling,  occupation,  vocation,  profes- 
sion or  other  means  of  livelihood,  which  the  City  and  County  Is 
prohibited  from  taxing  under  the  Constitution  or  laws  of  the 
United  States  or  under  the  Constitution  or  laws  of  the  State  or 
California." 
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The  applicant  contends  that  state  law  prohibits  the 
taxing  of  receipts  from  its  milk  sales  pursxiant  to  Section  54035 
of  the  Government  Code,  which  provides: 

"S54035.   EXEMPTIONS  ON  DELIVERED  PRODUCTS. 
Any  exemption  imder  any  existing  law  which 
applies  to  any  agriculttxral  product  in  the 
possession  or  imder  the  control  of  the  iiidi- 
vidiial  producer,  shall  apply  similarly  and 
completely  to  such  product  which  is  delivered 
by  its  farmer  members  that  are  in  the  posses-  ^^ 
sion,  or  under  the  control,  of  the  Association. 

The  fatal  flaw  in  applicant's  argument  is  its  failvffe 
to  point  out  any  exenqjtion  which  would  apply  to  a  sale  of  ™l-»-*^ 
by  a  dairyman.  My  research  has  failed  to  discover  any  such    ^^ 
exemption.   The  applicant  is  obviously  attempting  to  bootstrap 
itself  into  an  exemption.  This  argxanent  can  be  disregarded. 

Second,  the  applicant  takes  the  position  that  the 
deduction  granted  agricultural  cooperatives  by  Section  24,404  or 
the  Revenue  and  Taxation  Code  is  the  legal  equivalent  of  an 
"exemption"  provided  under  the  Bank  and  Corporation  Tax  Law. 
The  applicant  cites  no  authority  for  his  position,  and  my 
research  has  similarly  failed  to  find  any  case  authority  on  this 
issue.   It  would  seem  that  the  question  is  open,  and  as  a  result, 
any  interpretation  given  by  this  Board  shall  be  entitled  to  con- 
siderable weight.   It  should  be  noted  that  Section  23701,  et 
seq.,  of  the  Revenue  and  Taxation  Code  set  forth  those  non- 
profit organizations  which  are  entitled  to  a  full  exemption. 
Section  23701a  of  that  Code  exempts: 

"Labor,  agricultural,  or  horticultural 
organizations,  other  than  cooperative  organi- 
zations described  in  Section  24404  or  24405. 
(Emphasis  added.) 

The  foregoing  language  clearly  excludes  cooperatives 
such  as  applicant  herein  from  the  exemption  provision.  Had  tne 
legislature  deemed  to  consider  the  Section  24404  deduction  equiv- 
alent to  an  exemption,  the  latter  clause  of  Section  23701a  would 
not  have  been  necessary.  Contrary  to  the  applicant  s  contention, 
this  latter  clause  clearly  indicates  that  the  legislature  dis- 
tinguished between  a  "deduction"  and  an  "exemption  and  would, 
therefore,  support  the  Board's  finding  that  the  applicant  is  not 
an  exempt  organization  pursviant  to  Section  2,6-5  of  the 
Business  Tax  Ordinance. 

Turning  to  the  Pa3n:oll  Expense  Tax  Ordinance,  Section 
6(a)  thereof  exempts: 
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".  .  .an  organizatirm  described  in  Section 
501(c)  or  501(d)  or  401(a)  of  Title  26  of 
the  United  States  Code  ..." 

Sections  501(d)  and  401 (a)  of  Title  26  are  not  appli- 
cable as  they  relate  to  religious  or  apostolic  organirations 
and  pension  or  profit  sharing  plans  respectively. 

Section  501(c),  subsection  (5),  of  Title  26  exempts 
"Labor,  agric\iltural,  or  horticultural  organizations.   However, 
such  agricultural  marketing  cooperatives  such  as  applicant 
herein  are  not  such  agricultural  or  horticultural  organizations 
as  envisioned  by  Section  501(c),  subsection  5.  Treasury  Regu- 
lation 111,  Section  29.101(1) -1,  limits  the  scope  of  the 
exen^tion  to  agricultural  or  horticultural  organizations  whicn: 

1.  Have  no  set  income  in\iring  to  the  benefit  of  any 
member; 

2.  Are  educational  or  instructive  in  character;  and 

3.  Have  as  their  objective  the  betterment  of  the  con- 
ditions of  those  engaged  in  such  pursuits,  the  improvement  ot 
the  grade  of  their  products,  and  the  development  of  a  higher 
degree  of  efficiency  in  their  respective  occupations,   Jee 
Squire  v.  Sumner  Rhubarb  Growers'  Ass'n.  (1950),  184  F.2d  V^. 

Finally,  Subsection  (15)  of  501(c)  exempts  "corpora- 
tions organized  by  an  association  subiect  to  part  III  ot  tne 
subchapter  [agricultural  cooperatives]  or  members  thereot,  tor 
the  purpose  of  financing  the  ordinary  crop  operation  ©^  sucn 
members  ..."  The  applicant  has  produced  no  evidence  that  it 
so  finances  its  members'  operations  and  therefore  does  not 
qualify  for  this  exemption. 

In  view  of  the  foregoing,  you  are  accordingly  advised 
that  there  is  ample  legal  authority  to  justify  a  denial  o£  appxi- 
cant's  claim  for  an  exemption. 

Very  truly  youcs. 


THOMAS  M.  0'CO?^^NOR 
City  Attorney 
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DOCUMENTS  DEPT. 
SAN  FRANCISCO 
PUBLIC    UBRARY 


Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  CA 

Subject:   Review  of  Governmental  Conflict  of  Interests  Act 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  for  my  review  of 
the  Governmental  Conflict  of  Interests  Act  (Section  3600  et 
seq.  of  the  Government  Code) ,  which  will  be  effective  Jan- 
uary 1,  1974,  for  the  guidance  of  the  members  of  the  Board 
of  Supervisors. 

Initially,  for  a  full  understanding  of  the  impact  of 
the  Act,  I  believe  it  would  be  most  helpful  to  set  forth  a 
number  of  definitions  of  terms  as  used  in  the  Act: 

1.  "Public  agency"  includes  any  "county, 
city  and  county,  charter  or  general  law  city  ... 
and  any  agency  department,  commission,  or  bureau 
office  or  comparable  unit  of  .  .  .  any  county, 
city  and  county,  general  law  or  charter  city." 
(Section  3610(g).)   This  language  would  include 
the  City  and  County  of  San  Francisco. 

2.  "Public  Official"  means  "any  elective 
or  appointive  officer  of  any  public  agency." 
(Section  3610(h),)   As  elected  officials  the  mem- 
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bers  or  the  Board  of  Supervisors  would  be 
included  within  this  definition. 

3.  "income"  means  "income  of  any 
nature  from  any  source  derived"  such  as 

'salary,  wage,  advance,  payment,  dividend, 
interest,  rent,  return  of  capital,  for- 
giveness of  indebtedness,  rebate,  or  any- 
thing of  economic  interest."  (Section 
3610(e).) 

4.  "investment"  means  "any  economic 
interest"  except  a  time  or  demand  deposit 
in  a  financial  institution,  credit  union 
shares,  cash  value  of  life  insurance  or  any 
debt  instrument  with  a  set  yield  unless  it 
is  convertible  to  an  equity  interest. 
(Section  3610(f).) 

5.  "Business  entity"  is  defined  as 
"any  undertaking  operated  for  economic  gain." 
Included  in  the  definition  are  corporations, 
partnerships,  trusts,  businesses,  proprietor- 
ship, firms,  associations,  and  joint  ven- 
tures. (Section  3610(a).) 

6.  "Real  Property"  means  "any  interest 
or  option  to  purchase  any  interest  in  real 
property."   Excluded  are  homes  or  property 
used  primarily  for  personal  or  recreational 
uses.   (Section  3610(i).) 

7.  "Gift"  is  defined  as  "any  thing 
of  economic  value  given  without  valuable 
consideration."   Expressly  excluded  are  cam- 
paign contributions  and  gifts  from  relatives. 
(Section  3610  (d) .) 

Prohibitions 

A  public  official  is  prohibited  from  having  an  "economic 
interest"  in  substantial  conflict  with  the  proper  exercise  of 
official  duties  and  powers.   (Section  3625(a).)   And  a  public 
official  is  prohibited  from  participating  in  or  attempting  to 
influence  an  action  or  decision  of  his  public  agency  with  res- 
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pect  to  any  matter  in  which  he  knows  or  has  reason  to  believe 
he  has  an  economic  interest.   (Section  3625(b).)   An  official 
has  prohibited  economic  interest  if  the  action  or  decision  of 
his  agency  will  have  a  material  economic  effect  on:  (1)  any 
business  entity  in  which  his  direct  or  indirect  investment  is 
worth  more  than  $1000;  (2)  any  real  property  in  which  his 
direct  or  indirect  investment  is  worth  more  than  $1000;  (3) 
any  source  of  income,  loan  or  gift  aggregating  $250  or  more 
in  the  12  months  prior  to  the  time  action  is  taken;  and  (A) 
any  business  entity  in  which  the  public  official  is  a  director, 
officer,  partner,  trustee,  employee  or  manager. 

An   indirect  investment  or  interest"  is  any  investment 
or  interest  owned  by  the  spouse  or  dependent  children  of  the 
public  official,  by  an  agent  on  his  behalf,  by  any  business 
entity  controlled  (more  than  507.  ownership)  by  the  public  of- 
ficial, or  by  a  trust  in  which  the  official  has  a  substantial 
economic  interest.   A  "substantial  economic  interest"  in  a 
trust  is  a  present  or  future  interest  worth  more  than  $1000 
in  the  public  official,  spouse,  or  dependent  children. 

In  applying  the  foregoing  prohibitions  and  definitions 
it  will  be  necessary  to  ascertain  whether  an  economic  interest 
of  an  official  has  a  "substantial"  conflict  with  the  exercise 
of  his  official  duties.   It  can  only  be  assumed  that  the  word 
"substantial"  is  used  in  the  sense  of  its  ordinary  meaning, 
that  the  conflict  will  be  important,  actual,  essential,  not 
illusive  or  immaterial.   Similarly,  the  test  of  whether  an  of- 
ficial has  a  prohibited  economic  interest  depends  on  whether 
the  decision  will  have  a  "material"  economic  effect  on  his 
economic  interests  as  defined  in  the  Act.   Again,  it  can  only 
be  assumed  that  the  word  "material"  is  used  in  its  ordinary 
meaning,  that  the  interest  will  be  of  solid  or  weighty  char- 
acter, substantial,  of  consequence,  or  important.   My  office 
will  attempt  to  give  every  assistance  in  applying  the  tests 
under  whatever  factual  situation  is  presented;  however,  it 
would  appear  that  the  final  arbitrator  of  interpretation  of 
the  terms  of  the  Act  in  each  situation  will  probably  end  up 
being  the  courts. 

Subdivision  (b)  of  Section  3625  (prohibiting  partici- 
pation in  any  governmental  action  where  the  official  knows  or 
has  reason  to  believe  he  has  an  economic  interest  in  the  mat- 
ter) does  not  apply  to  a  public  official  as  to  any  matter 
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which  could  not  be  acted  upon  by  his  public  agency  without  his 
participation  if  (1)  he  first  discloses  his  interest  with  par- 
ticularity, and  (2)  he  does  not  otherwise  attempt  to  influence 
any  other  public  official  regarding  the  matter.   (Section 
3625(a).)   Subdivision  (b)  also  does  not  apply  if  the  action 
affects  an  economic  interest  of  the  official  as  a  member  of  the 
public,  industry,  profession  or  occupation  to  no  greater  ex- 
tent than  any  other  such  member. 

Section  3625  appears  to  have  conflicting  provisions  with 
respect  to  subdivisions  (a)  and  (b).   The  former  prohibits  an 
official  from  having  economic  interests  in  substantial  conflict 
with  his  duties,  while  the  latter  states  that  a  public  official 
shall  not  participate  in  any  action  where  he  knows  or  believes 
he  has  an  economic  interest  in  the  matter.   Thus,  the  public 
official,  on  the  one  hand,  is  not  to  have  a  prohibited  economic 
interest,  while  on  the  other,  he  is  merely  prohibited  from 
participating  in  any  action,  except  where  his  public  agency 
could  not  act  without  his  participation  on  certain  conditions. 
Resolution  of  this  conflict  would  seem  to  require  an  interpre- 
tation which  would  produce  the  result  that  where  a  public  of- 
ficial has  a  prohibited  economic  interest,  and  the  exception 
is  not  applicable,  he  must  either  resign  or  separate  himself 
from  the  economic  interest.   This  drastic  solution  seems  war- 
ranted by  the  civil  penalty  provisions  of  the  Act  which  include 
forfeiture  of  and  disqualification  from  holding  public  office 
and  imposition  of  a  fine  of  up  to  three  times  the  value. of  any 
benefit  derived.   (Sections  3751  and  3753). 

The  Board  of  Supervisors  is  empowered  to  adopt  guide- 
lines for  its  members  to  determine  whether,  in  any  situation, 
they  have  economic  interests  which  are  either  in  substantial 
conflict  with  the  exercise  of  their  official  duties  or  would 
constitute  a  material  economic  effect  on  their  economic  int- 
erests.  While  these  guidelines  will  not  supersede  the  require- 
ments of  Section  3625,  when  complied  with  by  the  members  of 
the  Board  in  tb«  good  faith  belief  that  such  guidelines  are 
in  fact  consistent  with  the  Act,  said  members  will  not  be  sub- 
ject to  the  civil  penalties  mentioned  in  the  preceding  para- 
graph.  (Section  3626) 

Additionally,  a  "former  public  official,"  within  two 
years  of  his  termination  of  service,  is  prohibited  from  in- 
fluencing or  attempting  to  influence,  the  actions  of  his 
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former  agency  for  compensation  from  a  business  entity  having 
a  contractual  relationship  with  his  agency  and  from  receiv- 
ing compensation  from  any  person  with  a  contractual  relation- 
ship with  his  former  agency  whose  economic  interests  were 
subject  of  or  affected  by  any  action  in  which  he  participated, 
unless  the  action  was  one  which  affected  the  other  person's 
interest  only  as  a  member  of  public,  industry,  profession  or 
occupation  to  an  extent  no  greater  than  any  other  person  of 
such  group. 


Financial  Disclosure 

By  express  provision,  the  members  of  the  Board  of  Sup- 
ervisors and  the  Planning  Commission,  the  Mayor,  the  Chief 
Administrative  Officer,  and  the  Director  of  Planning  are  re- 
quired to  file  financial  disclosure  statements.   During  April 
of  each  year  each  of  the  above  designated  officials  must  file 
with  the  County  Clerk  a  verified  statement  listing:  (1)  direct 
and  indirect  investments  worth  more  than  $1000;  (2)  direct  and 
indirect  interests  in  real  property  worth  more  than  $1000; 
(3)  each  source  of  income,  loan  or  gift  aggregating  more  than 
$250  received  or  promised  in  the  previous  12  months;  and  (4) 
any  employment,  offices  and  positions  of  management  held  at 
the  time  of  filing  or  at  any  time  during  the  year.   (Section 
3700(a)(b).) 

"Indirect  investment"  and  "indirect  interest"  are  used 
here  with  the  same  meaning  as  set  forth  with  respect  to  pro- 
hibited economic  interests. 

The  statement  need  not  list  any  investment,  interest, 
source  of  income,  loan  or  gift  which  could  not  be  affected 
materially  by  any  action,  failure  to  act  or  decision  by  the 
public  official  within  the  scope  of  his  official  duties 
(Section  3700(c).)   However,  expressly  deemed  to  be  affected 
materially  are  an  interest  in  real  property  located  within  the 
jurisdiction  of  the  officials  agency  or  an  investment  in  a 
business  entity,  source  of  income  or  position  of  employment 
or  management  in  any  business  entity  located  within  or  doin 
business  within  the  jurisdiction  of  the  public  agency  (Sec- 
tion 3700(d)  .) 


ng 


There  is  nothing  in  the  Act  which  sets  forth  the  form 
this  statement  is  to  take,  other  than  it  be  verified.   However, 
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a  form  may  be  provided  by  the  Secretary  of  State  in  that  that 
officer  is  given  the  duty  of  "dissemenating  information  about 
the  requirements"  of  disclosure  and  of  the  prohibitions. 

The  statement  need  not  list  the  actual  amount  or  value 
of  any  of  the  items  required  to  be  listed.   For  investments 
and  real  property  interests,  it  need  only  be  stated  whether 
the  value  exceeds  $10,000,  and  for  sources  of  income,  loans 
or  gifts,  the  statement  need  only  indicate  whether  the  aggre- 
gate worth  of  each  item  exceeds  $1000. 

Others  who  must  file  financial  disclosure  statements 
are  non-incurabent  candidates  for  any  elective  position  in  the 
City  and  County  at  the  time  the  candidate  files  nomination  or 
acceptance  papers  and  persons  nominated  or  appointed  to  any 
covered  office  10  days  or  more  before  assuming  office. 

It  would  appear  that  each  official  who  is  required  to 
file  a  financial  disclosure  statement  annually  must  also  file 
such  a  statement  within  30  days  of  ceasing  to  hold  office. 
(Section  3702) 

Every  statement  which  is  required  to  be  filed  is  deemed 
a  public  record  and  is  available  for  inspection  or  copying 
(10«^  a  page)  by  any  member  of  the  public.  (Section  3710) 

The  Board  of  Supervisors  may  adopt  rules  governing  dis- 
closure of  finanancial  interests  by  officials  of  the  City  and 
County  of  San  Francisco.   Such  rules  must  designate  the  int- 
erest and  type  of  interest  the  officers  must  disclose  and 
cannot  be  less  restrictive  than  the  disclosure  requirements 
delineated  by  the  Act.   Employees  holding  secretarial,  cleri- 
cal or  manual  positions  and  officers  whose  financial  interests 
could  not  be  materially  affected  by  any  action,  nonaction  or 
decision  taken  within  the  scope  of  the  duties  of  their  office 
may  not  be  required  to  file  such  statements.   (Section  3704) 


Enforcement 

The  District  Attorney,  the  Attorney  General  if  the 
District  Attorney  fails  to  act,  or  any  citizen  or  group  of 
citizens  may  bring  an  action  to  enjoin  violations  of  or  com- 
pel compliance  with  the  Act,  and  the  Court  may  restrain  ex- 
ecution of  any  decision,  contract,  order,  permit,  resolution 
or  other  official  act  in  relation  to  which  a  violation  of 
the  law  is  claimed  pending  final  adjudication,  and  if  it  is 
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determined  that  a  violation  has  occurred,  the  court  may  void 
any  such  action.   Further,  /the  court  may  impose  a  penalty 
against  the  public  official  of  up  to  three  times  the  value  of 
any  benefit  received  by  the  official,  and  up  to  three  times 
the  value  of  any  interest  omitted  from  a  financial  disclosure 
statement.   (Section  3751).   Reasonable  attorney  fees  and 
court  costs  may  be  awarded  to  the  prevailing  party. 
(Section  3752). 

A  violation  of  the  Act  is  grounds  for  forfeiture  of  office 
and  for  disqualification  from  holding  public  office.  (Section 
3753). 

No  official  who  is  required  to  file  a  financial  dis- 
closure statement  and  fails  to  do  so  is  to  receive  any 
compensation  for  the  period  in  which  he  is  in  violation  and 
no  official  who  fails  to  file  a  financial  disclosure  state- 
ment can  take  office  until  such  statement  is  filed.  (Sec- 
tion 3754). 

There  are  no  criminal  penalties  in  the  Act. 

You  are  further  advised  that  by  virtue  of  the  definitions 
of  "public  agency"  and  "public  official"  in  the  Act,  as  set 
forth  in  the  beginning  of  this  letter,  all  members  of  all  boards 
and  commissions  of  the  City  and  County  of  San  Francisco,  each 
chief  executive  appointed  by  each  board  or  commission,  each 
elective  officer,  the  controller,  and  each  department  head  ap- 
pointed by  the  Chief  Administrative  Officer  appear   to  be  cov- 
ered by  the  Act.   However,  this  coverage,  because  of  the  spe- 
cific language  of  Section  3700(a),  does  not  extend  to  require 
these  officials  to  file  any  financial  disclosure  statement. 

Please  let  me  know  if  this  office  may  be  of  any  further 
assistance  in  this  matter. 

Very  truly  yours, 


THOMAS  M.   O'CONNOR 
City  Attorney 
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SAN  FRANCISCO 
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Mr.  Allan  B.  Jacobs 

Director  of  Planning 

Department  of  City  Planning 

100  Larkin  Street 

San  Francisco,  California  94102 

Subject:  Governmental  Conflict  of  Interests  Act 
(Section  3600  et  seq.  of  the  Government 
Code) 

Dear  Mr.  Jacobs: 

This  is  in  response  to  your  letter  of  December  14, 
1973,  asking  for  my  opinion  as  to  certain  aspects  of  the  Govern- 
mental Conflict  of  Interests  Act,  which  becomes  effective  on 
January  1,  1974,  in  regard  to  the  Planning  Commission  and  yoxor 
department . 

1.   You  have  asked  whether  the  Act  applies  to 

ex-officio  members  of  the  Planning  Commission 
and  to  their  alternates? 

Section  3610(h)  of  the  Act  defines  a  "public  official" 
as  any  elective  or  appointed  official  of  a  public  agency.  A 
"public  agency"  includes  a  commission  of  a  city  and  county  or 
charter  city.   (Section  3610(g).)   In  addition,  in  expressing 
the  applicability  of  the  disclosure  provisions  of  the  Act  to 
various  officials,  Section  3700(a)  specifically  states  that  it 
is  applicable  to  "members  of  planning  commissions."  Under  the 
Charter  (Section  3.521  thereof)  the  Planning  Commission  is 
established  as  having  seven  members,  two  of  which  are  appointed 
ex-officio.   Therefore,  in  my  opinion  the  Act  would  apply  to 
all  members  of  the  Planning  Commission  regardless  of  the  method 
of  their  appointment. 

I  am  also  of  the  opinion  that  the  Act  is  applicable  to 
the  alternates,  where  appointed  by  their  principal  to  act  in 
their  place,  because  of  the  wording  of  Charter  Section  3.521 
which  states  that  the  "designated  deputies,  shall  be  members 
[of  the  Planning  CommissionJ  ex-officio." 
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2.  Which  persons  in  the  Department  of  City  Planning 
are  included  by  the  term  "planning  officers"  as 
used  in  Section  3700(a)  of  the  Act? 

Section  3700(a)  designates,  inter  alia,  "meabers   of 
planning  commissions  and  planning  officers"  as  persons  who  must 
file  financial  disclosure  statements.  There  is  no  definition 
of  "planning  officers"  in  the  Act.   However,  a  "public  official 
as  defined  in  the  Act  includes  an  'kppointive  officer  of  any 
public  agency."  The  Planning  Commission  is  a  public  agency. 
(See  Section  3610(g).)   In  addition,  that  chapter  of  the  Act 
which  relates  to  disclosure  (Sections  3700-3710)  ,  in  referring 
to  those  persons  who  must  file  disclosure  statements  xises  the 
terms  "officials"  and  "public  officials"  interchangeably  and 
without  further  mention  of  "planning  officers."  Therefore,  it 
would  appear  proper  to  conclude  that  the  Act  in  using  the  term 
"planning  officers"  was  intending  to  refer  to  public  officials 
as  defined  in  the  Act.   In  this  circimstance,  they  would  be  the 
appointive  officers  of  the  Planning  Commission, 

Under  the  Charter  (See  Charter  Sections  3.522  and 
3.523)  the  appointed  officers  of  the  Planning  Commission  are  the 
Director  of  Planning  and  the  Secretary  to  the  Comtaission. 
Whether  the  Secretary  should  be  required  to  file  a  financial  dis- 
closure statement  is  doubtful  since  rules  for  disclosure  as  may 
be  adopted  by  any  public  agency  pursuant  to  the  Act  cannot 
reqxiire  employees  holding  secretarial  positions  or  other 
officials  whose  financial  decisions  could  not  be  affected  materi- 
ally by  any  action  or  decision  taken  by  them  within  the  scope  or 
their  duties  to  file  a  statement  of  financial  interests. 

In  my  opinion,  therefore,  the  term  "planning  officers" 
as  used  in  Section  3700(a)  only  includes  the  Director  of  Plan- 
ning. 

3.  Does  Section  3701(b)  of  the  Act  apply  to  reappoint- 
ment of  a  member  of  the  Planning  Commission. 

Section  3701(b)  of  the  Act  requires "[ejach  person 
nominated  for  appointment  or  appointed  to  public  office  desig- 
nated in  Section  3700(a)  as  required  to  file  a  financial  state- 
ment to  file  such  statecant  10  days  or  more  before  confirmation 
or  assximption  of  office.   Nothing  is  mentioned  in  said  section 
with  regard  to  reappointment  and,  thus,  a  negative  answer  to  tne 
question  cannot  be  given  with  any  assurance  that  it  would  be 
sustained  by  the  probable  ultimate  arbiter  of  interpretation  or 
this  section  and  of  the  Act,  that  is,  the  courts. 

Moreover,  because  the  Act  is  to  be  liberally  construed 
to  the  end  that  the  public  interest  be  fully  protected  and 
because  of  the  potential  civil  penalties  that  can  be  imposed  tor 
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violation  of  the  Act,  I  would  advise  that  a  reappointed  member  of 
the  Planning  Commission  should  file  a  financial  statement  as  re- 
quired in  Section  3701(a).   The  civil  penalties  which  may  be 
imposed  are  forfeiture  of  office,  disqualification  from  holding 
public  office,  and  a  fine  of  three  times  the  value  of  any  inter- 
est omitted  from  a  financial  statement.  In  addition,  attorney 
fees  and  court  costs  may  be  awarded  to  the  prevailing  party.  The 
District  Attorney,  the  Attorney  General,  if  the  District  Attorney 
fails  to  act,  or  any  citizen  or  groxip  of  citizens  may  bring  an 
action  to  compel  compliance  with  the  financial  disclosure  pro- 
visions of  the  Act. 

4.  May  the  Planning  Comnission  adopt  guidelines 
and  rxiles  regarding  conflicts  of  interest  and 
financial  statements? 

The  Planning  Commission  is  a  public  agency  as  that  term 
is  used  in  the  Act,  and  as  a  pviblic  agency  it  is  empowered  to 
adopt  guidelines  for  its  officials  to  determine  whether,  in  any 
situation,  they  have  an  economic  interest  which  is  either  in  sub- 
stantial conflict  with  the  proper  exercise  of  their  official 
duties  and  powers  or  would  have  a  material  economic  effect  upon 
business  entities,  real  property,  or  sources  of  income,  loans  or 
gifts  in  which  they  are  economically  interested  if  they  were  to 
participate  in  or  in  any  way  attempt  to  influence  a  governmental 
action  or  decision.   While  such  guidelines  will  not  take  prece- 
dence over  the  standards  of  the  Act,  when  complied  with  by  such 
officials  in  the  good  faith  belief  that  such  guidelines  are  in 
fact  consistent  with  the  Act,  such  officials  will  not  be  subject 
to  the  civil  penalties  of  the  Act  (Section  3626).   The  civil 
penalties  are  forfeiture  of  office,  disqualification  from  hoiamg 
public  office,  and  treble  damages.   (Sections  3751  and  375J.; 

Section  3704(a)  permits  a  public  agency  to  adopt  rules 
governing  disclosure  of  financial  interests  by  its  officials. 
Therefore,  the  Planning  Commission  has  the  discretionary  autnori.- 
ty  to  adopt  such  rules  for  itself  and  officials.   Hoever,  it  wouia 
appear  that  the  authority  to  adopt  rules  for  financial  disclosure 
of  its  officials  may  be  preempted  by  the  Board  of  Supervisors  wno 
is  authorized  in  that  same  section  to  adopt  such  rules  fo^ 
officials  in  the  agencies  subject  to  their  control.   I  would 
interpret  the  language  "for  officials  in  the  agencies  subject  to 
their  control"  to  mean  all  boards,  commissions,  and  elective  ana 
appointive  officials  of  the  City  and  County  of  San  Francxsco. 

The  rules  adopted  by  any  public  agency  governing  dis- 
closure of  financial  interests  by  their  officials  must  designate 
the  interest  or  type  of  interest  the  officials  must  disclose  ana 
cannot  be  less  restrictive  than  the  disclostare  reqiiirements 
imposed  by  the  Act.   Employees  of  such  agencies  holding  secretar- 
ial, clerical  or  manual  positions  and  officers  whose  financial 
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interest  could  not  be  materially  a  ffected  by  any  action,  non- 
action or  decision  taken  within  the  scope  of  the  duties  of  their 
office  may  not  be  required  to  file  such  statements.  Any  viola- 
tion of  such  rxiles  is  deemed  a  violation  of  the  Act. 

5.   Is  there  any  prescribed  formula  for  the  filing 
of  financial  statements  with  the  County  Clerk? 

The  only  requirements  for  the  financial  statement  are 
that  it  be  verified  under  penalty  of  perjury  (Section  3709);  that 
it  be  filed  with  the  County  Clerk  (Section  3707);  that  it  state 
with  respect  to  any  investment  the  name,  address,  general  des- 
cription of  the  business  activity  of  the  business  entity,  and 
whether  the  worth  of  the  investment  exceeds  $10,000;  that  it 
state  with  respect  to  any  interest  in  real  property  the  address 
of  the  property,  the  place,  book  and  page  number  where  such 
interest  is  recorded  and  whether  such  interest  exceeds  $10,000; 
that  it  state  with  respect  to  each  source  of  income,  loan  or 
gift  the  name,  address  and  general  description  of  the  business 
activity  of  each  source,  a  statement  of  the  consideration,  if  any, 
for  which  the  income  was  received,  and  whether  the  aggregate 
value  of  the  income,  loan  or  gift  was  worth  more  than  $1,000; 
and  that  the  statement  be  filed  during  April  of  each  year. 
(Section  3700(b).)  But  it  should  be  noted  that  a  financial 
statement  must  also  be  filed  within  30  days  of  an  official  ceas- 
ing to  hold  office.   (Section  3702.) 

You  are  so  advised. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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